unive ty of 





t ‘ 
é REPORTS qt 
: 1 | 
ies. e3 | 
: CASES IN LAW AND EQUITY, t 
‘> | 
1s ARGUED AND DETERMINED 
. = 
| cS 5 wv IN THE 
Gs. 
-— UPREME COURT OF THE STATE OF GEORGIA, 
‘ iD 


FROM MACON TERM TO AMERICUS TERM, 1854, 
INCLUSIVE. 





THOS. R. R. COBB, REPORTER. 








ATHENS, GA. 


REYNOLDS & BRO: 
1855. 










a Runs AN i 
POL A Say ‘\ 











Entered according to the Act of Congress, in the year 1855, by THOMAS R. 
R. COBB, in the Clerk’s Office of the District Court of the Northern Dis- 
trict of Georgia. 






























JUDGES OF THE SUPREME COURT. 


Hon. JOSEPH H. LUMPKIN, Athens. 

Hon. EBENEZER STARNES, Augusta. 

Hon. HENRY L. BENNING, Columbus. 
THOS. R. R. COBB, Reporter, Athens. 
ROBERT E..MARTIN, Cuiekrx, Milledgeville. 





JUDGES OF THE SUPERIOR COURTS, 
PRESIDING DURING THE PERIOD OF THESE REPORTS. 


Eastern District, Hon. Wo. B. Fiemine, Savannah. 
Middle District, Hon. Witt1am W. Hott, Augusta. 
Northern District, Hon.GArNnett ANDREWS, Washington. 
Western District, Hon. James Jackson, Monroe. 
Ocmulgee. District, Hon. Rozsert V. HaARDEMAN, Clinton. 
Southern’ District, Hon. P. E. Love, Thomasville. 

Flint District, Hon. Jas. H. Starks, Griffin. 
Coweta District, Hon. 0. A. Buu, LaGrange. 
Chattahoochee District, Hon. M. J. Crawrorp, Columbus. v 
Cherokee District, Hon. Turner H. Trrprs, Cassville. 
Southwestern District, Hon. W. C. Perxms, Cuthbert. 
Macon District, Hon. A. P. Powers, Macon. 


Blue Ridge District, | Hon. Davin Irwin, Marietta. 




















~ TABLE OF GASES REPORTED IN THIS VOLUME, 


ALPHABETICALLY ARRANGED. 





A 
Ashburn vs. The State, .:......6+00000246 
B 


Baker and Sheffield vs.'The State..498 
BOR, Waterdvs. 2... .ccccescs pnsees 00c0 08 


Bennett vs. Woolfolk, adm’r &c.....213 
Berry vs Doe ex dem., Osborne......194 
Bigby vs. Powell, adni’r.....,....... 91 
Bishop vs. Sanford, adm’r............ 1 
Bivins vs. The Lessee of Vinzant...521 
Black vs: Black......... pomp ¥eese Shares: 445 
Blake; Mackey et al. v8.......00+see00 402 
Bowen, adm’r, vs. Collins............. 100 
Brown, Holland V8s........cseeces venres 113 
Bruton Vs. Wo0ten.....6..2 ceccee covers 570 
Bulloch vs. Smith............ ace 
Butler ws. Livingston.......+seseceees 565 


Carhart, Ross & Co. vs. Ross & Co.186 
Carter and another vs. Gordon, ad’r 76 


Cason vs. Cason........ gccacksaveaseees 405 
Collins, Bowen, adm’r, VS...... +++ 100 
Yook vs. Hargroves & an’radm’r...321 
Cook ws; Walker i....... c.cccecccceses 457 
Copenhaven vs. The State............ 264 
Crawford, guar., Howard e¢ al. vs..423 
Crawford vs. MOITris......c0s see ss0000303 
D 
Dacey vs. The State........... poesaeee ROO 
Darden vs. Wyatt......sccrceces seaceeee 414 
Davis vs. Dempsey.........cseeee covers 182 
Davis vs. Moody and Wife.........++. 175 
Dempsey, Davis vS...........e02 specs Seta 
Dempsey, Washburn VS........as++++ 248 
Doe ex dem. Osborne, Berry vs.....194 
Doe ex dem. Gittens vs. Lowry...... 336 
Doe ex dem. Vinzant, Bivins vs..,.,..521 
Doe ez dem. Lisle, Royal vs.......... 545 
Dorreil, Snelling. adm’r, vs.......... 507 
Dougherty et al. vs. Walker et al..,442 
Duun vs. The State........... esesveved 418 
E 
Farnest vs. Napier......... cepacia sances 306 
Edmondson, White vs...........++++..301 
Erwin e¢ al. vs. Moore et al........... 361 
F 
Faircloth ef al. vs. Jordan,.........4. 511 


Findlay, adm’r, vs. Whitmire.......534 
Formby vs. Pryot.....ss0s cece eveneee 358 





CCMA “VS: THIER sScncccos cocces cosceoc ta 


G 
Griffin vs. The State. ......... cesee0000476 
H : 


Haygood, ad’r, The Justices, &c. vs.309 
Hamilton vs. Moreland..,...... ..+...343 
Hamilton, Wilcher vs........ osas quceen Sak 
Haralson vs. Redd, ex’r, &..........148 
Hargroves, adm’r, vs. Cook..........321 


Hackey vs. The State..........00+.--400. 


Harrington vs. Harrington...........561 
Hately vs. The State..........00++0000346 
Hicks and another, Myrick vs....... 155 
Hicks, adm’r, Wright, adm’r, vs....160 
Himes, Miller "V8..-.0. ecccevece cogesesoned OO 
Hodges vs. The State........... ssacceo he 
Holland vs. Brown.........+.. supeesoce bce 
Hooks, McLendon vs..........0. cscs 532 
Hoskins, Rodgers & another ex’t vs.270 
House, Leonard VS.......0+seessseeree 473 


Howard, Seymour V38.....:... sseceeeee 110 
Howard et al. vs. Crawford, Gov.,.423 
Howell, Loyless vs...... epesarasclacguag 554 
J 
packsud ‘08. Tit. <5.5:s-cscseue Piet see 557 
Jim (a slave) vs. The State..........535 
Jones; Slaton vs...... Ci essaas aceeates 89 
Jordan, adm’r, Carter & another vs 76 
Jordan, Faircloth et al vs...... rhe soe 511 
Lavender ef al., Thomas vs...........269 
Leonard vs. House....,....... asvaccern Sls 
Livingston, Butler vs......... ....000. 565 
Lockhart & Threewits vs. Tinley...496 


Lowry, The Lessee of Gittens vs...336 
Loyless vs. House......0+sse00 Meesedes 554 
Lyon, Sol. Gen. eal, vs. Morris.....480 


Mackey ef al. vs. Blake.......0+cese0. 402 
Marchman vs. Todd...:........ Reseescs 25 
McCollum and another, Porter vs...528 
McCoy vs. The State...... sc cesses 205 
McDonald, Shadrach vs......... ......392 
McGehee & another vs. Scott, guar. 74 
McGuire et al. Wood et al. vs........ 202 
McKay ef al., Tarver VS wss.eceee eevee 550 
McLendon vs. Hooks......... 000000903 
Methvin vs. Methvin......... caageosens 97 
Miller va. Himes...0ve cesses voveseooceeee LOE 


tT 
g 
‘4 
; 
: 
f 
i 
t 
‘ 
3 








* 


VI. 

Mitchell, ex’r, vs. Pitner e¢ a/........ 319 
Moody and Wife, Davis vs........ 1175 
Moore e¢ al. Erwin et al. v8........00- 361 
Moreland, Hamilton vs........ ainindves 343 
Morgan vs. Morgan...... boo neciapdeeses 288 
METIS, CIGH VB cesccescnct<sescgepiveres 303 
Morris, Lyon Sol. Gen., et ad. vs....480 
Myrick vs. Hicks“and another....... 155 
Napier, Earnest vs......... seer severe 306 
Neves e¢ al. vs. Scott ct al,......+00+0510 

P 
Pace, The Trust. of Howard Col. vs.486 
Peterson e¢ ad. vs. Taylor et al........ 483 
Phillips vs. The State ez rel. &c....518 
Pitner et al., Mitchell, ex’r, vs....... 319 
Porter vs. McCollum.......++ssse0s0 ..528 
Powell, adm’r, Bigby vs.........+0++ 91 
PEGOE, FORM VE.0s.00.ce caress enocnee 258 
R 
Bay vi. THO Siete <nn.c0ceh coerce comests 223 


Redd, ex’r. &c. Haralson vs.......... 148 
Richardson, The Planter’s Bank vs.277 
Roberts and Wife vs. West and an- 


RETIOR, TR TS nevsecase.se0cqsne pavincgess 122 
Rogers and another, ex’rs vs. Hos- 

EW iat sie sicn sso ¥en sspsanartebngihdet 270 
FEDEO V8. THOUS... ccgesstondvoqcttqngesss 451 
BLOBS, FPCCMAN V8.0... coochaesods onsen 252 
Ross & Co., Carhart, Ross & Co. vs.186 
Royall vs. The Lessee of Lisle....., 545 

Ss 

Sackett Davis & Potter, Tucker et 

We ists ver ap cece wets tnane cvcese tosaiede 573 
Sanford, Bishop vs.........0 seseesees 1 
Scott et al. Nev 08 AE, UB co cned negroes 510 
Scott, McGehee. vs...... ...seseseepees 74 
Seymour vs. Howard..........00ss000 110 
Shadrach vs. McDonald...............392 
Shields vs. Yonge, Sup’t.........+++4 349 
Shinholster, Yeldell WAvp'scappvebanvaha 189 
Slaton vs. Jones...*.... mulirghe weonasitan 89 
Smith, adm’r, Bulloch Vien defo dnectaba 395 
Snelling, adm’r, vs. Dorrell.......... 507 
Spencer vs. The State..........0#...062 
Sutton, Taylor ef al. V8...00.ceseeeers 103 

T 

Tarver vs. McKay et al.......06 0002220050 
Taylor et al., Peterson et al. V8...++. 483 


Taylor ef al. vs. Sutton......se0 seeveeLO3 


TABLE OF CASES. 


The G. & W. P. P.R. Co. vs. The 
Inferior Court, &C........0evereeere 
The Inferior Court of Pike vs. The 
G, © W. PB. .B. B. Od ...000008 sierees 39 


39 


The Justices, &c, vs. Haygood, ad’r.309 
The Justices, &c. The State ex rel. 

EC. VB cscsccces ssocceces vovovcese ccecees 409 
The Planter’s Bank vs. Richardson. 277 
The State, Ashburn VS.........seeee4s 246. 
The State, Baker and Sheffield vs..498 
The State, Copenhaven Vs.......++0 264 
The State, Dacey vs...... teseee eeeeees ZOO 
The State, Dunn VS.....0..4seceeesenee 418 
The State, Griffin ys........ eer enptens 476 
The State, Hackey vs.......... eee A> 400 
The State, Hately vs,........ 00-0 sees 346 
The State, Hodges vs.....4...00+ sere 117 
The State, Jim (a slave) V8.......... 535 
The State, McCoy V8.....s00. sssseceeee 205 
The State, Spencer Vs......000escesee 562 


The State, Ray vs.. voeceeseaaw 
The State ex rel. ke. VS. “The Justi- 
WEE: MC vac ssv sonnghisersite.cens olvedunened 409 
The State ez rel.; Phillips vs......... 518 
The Trustees, &. vs. Paces....0..- 486 
Thomas vs. Lavender e¢ al........... 269 


Tinley, Lockhert and Threewits vs.496 
AMA: TRS VW 560s ces sce odadeteesd 491 
Todd, Marchand Vi..ocsoese eescescsnee 25 
Tucker ef al. vs. Sacket Davis and 
ROME iss vonigaesek on shtr ecaanaicnd’ erent 573 
W 
Walker e¢ al. Dougherty e¢ al. vs.,.442 
Walker, Cook vs.........500. Koadebesipad 457 
Washburn vs. Dempae ys... secocoeee 248 
| ae 358 
West and another, ex’rs, vs. Roberts 
Ee i intuhcxebebtthoonnsionesspens 122 
White vs. Edmondson...... .......064 301 
Whitmire, Findlay, adm’r vs......... 334 
Wilcher, Hamilton vs.........000 00000 435 
Wood et al. vs. McGuire et al........ 202 


Woolfolk, adm’r vs. Bennett, adm’r.213 
Wooten, Bruton vs 
Wright, adm’r, vs. Hicks, adm’r.... 
Wyatt, Darden vs 


Poet ee eweeeeees sesese 


BNR) AMOR WS dics conknecs reeshees 
Yeldell vs. Shinholster ama inae eee lL 89 





Yonge, Sup’t, Shields vs.........0008 











TABLE OF CASES 
Arranged in the order of their Decision, with a note of the Questions of 
Law cpnsidered. 
AT MACON—February Term, 1854. 

1. Lewis Bishop vs. D. Sandford, adm’r. Limitation on 
Worveign FUuggmetth ... pcan, adshyooe cong doccosscgan sapouspe 1 

2. W. B. Marchman vs. J. C. Todd. Possessory War- 
Pile, CIE os ones ccgunnce. oes sans -seneeeinemmlanians 25 


. The Inferior Court of Pike County vs. The G. & W. 


P.P.R. Co. Juries. New Trial. Award. Charter. 39 


4, G. W. McGehee and another vs. J. Scott, guardian. 

Sureties of Guardian. Discharge ........secereeeeees 74 
5. F. Carter and another vs. M. J. Jordan, adm’x. 

Equity Jurisdiction and Practice........csccceeeeeseees 76 
6. E. Slaton vs. T. M. Jones. Parties to Writ of Er- 

COon soa enveowennevntneecessweqentednenp enenel en eemeemabennians 89 
7. J. Bigby vs. G. Powell, adm’r. Effect of Reversal 

OF PUMBUIIE, «sacenre ss cescintaccenpes+ceassneempemebuiaess 91 
8. W. Methvin vs. M. A. Methvin. Temporary Ak- 

WORE sgn ocecnsadesanare sop eeph<asn nesters Wet epepegnE 97 
9. C. C. Bowen, pe vs. E. Collins. Dower.......... 100 
10. J. S. Taylor et ai. vs. A. Sutton. New Trials grant- 


11. 
12. 


13. 
14. 


16. 


17. 


ed by Chancery. Deeds. Conditions subsequent.... 108 
G. W. Seymour vs. W. Y. Howard. Appeal. Amend- 

PINE os on site riccdageseismenieuet seasonal 110 
E. W. Holland vs.S.M. Brown. Distress Warrants. 118 
H. Hodges vs. The State. Stabbing. Defence...... 117 
F. W. Roberts and Wife vs. C. West .and another, 

ex’rs. Remote Limitations. Construction of Will. 122 


. H. A. Haralson vs. Redd, ex’r, &c. Construction of 


WE ec ensititesenisha-+eatinsaee 148 
M. H. Myrick vs. E. Hicks and another. New 
FE noes 5 +ctesinseseesqavpstenvnnsbiceueeqaianouneenaa 155 
E. 8. Wright, adm’r, vs. L. F. Hicks, adm’r. Adul- 
Seapine Tima die iesviiies'v. cesdhepaevanbidiekss oss etedeent 160 


SEE F SLL NP Gs TR I AEG ATID El TI RIE MS 





VII. TABLE OF CASES. 
18. L. Davis vs. W, Moody and Wife» » Consideration. 
Sahl BUEN, oreo cn cevespsezs sn0ge0 ss inpsecedphajapaass 175 
19. D. J. Davis vs. D. Demsey. Setting aside Rule Ab-. 
WO x ccnenss vtrsciintnnisnpaisadupciatinstdadaqatibuarrniets 182 
20. Carhart, Ross & Co. vs. John B. Ross& Co. Defauilt- 
Stag Tarngehegn, oar. <rescndaveneree serra sbheahgeccceccees 186 
21. W. R. Yeldell vs. T. J. Shinholster. Administrators. 
NG OF ee > FMM sins .ns cpr civncgromgessccns scons: 189 
“22. J. Berry vs. The Lessee of Osborne. Hearsay. 
i ahitcntacerstaescongiaconabereiigekatiohe ° epee RED 194 
23. W. H. Miller vs. John B. Hines. Partners and 
A INNOTIII ox cans Sxqanicanent nieces sneaxnsellsnipainnsneerans 197 
24. W. Wood et al. vs. L. N. McGuire e¢ al. Adverse 
PUNTER, §— RAMMIAGI ON Gs 500 hes pons csqn siege sen cncite gis 202 
“25. Daniel S. McCoy vs. The State. Larceny after 
PER. SNR ot ccs vospeapegecsasesanpampbpesngscthecenper 205 
26. J. J. Bennett vs. J. W. Woolfolk, adm’r. Partners 
SE IE wisskacbiiesncndrrssaiaabacennkeenteaients 213 
27. George W. Ray vs. The State. Juror. Man- 
SI Savina vata sdidvanteunetithessss dpteraknaarenmipeamangnn 223 
28. J. C. Ashburn vs. The State. Oath before Grand 
WE Ti vkinn Panstnadinenssadectitgne ges stansibadgeamadneeterbece 246 
29. J.C. & G. W. Washburn vs. D. Dempsey. -Hrror... 248 
30. A. R. Freeman vs. T. L. Ross. Witness. Part- 
IN nas sues cacenchesqtacanavngsoaiasaeebhesbenchagneen tee 252 
31. A. Formby vs. W. B. Pryor.  Lilegal Contract. 
CRE sas cusbche jos Tenrersbonrborssscceeamsansvbebedusensss 258 


32. G. Copenhaven vs. The State. Autrefois Acquit.... 264 
33. W. J. Thomas vs. J. A. Lavender etal. Attachments 267 
34. S. Rogers and another, ex’rs, vs. M. A. Hoskins. 


Attorney's Evidence. Abatement......0..-ssee0sseeeees 270 
35. The Planter’s Bank, &c. vs. J. Richardson. Charge 

PN TEIIE Cosnsttraclccecasvarsvensautanssacetosssoeaunins 277 
36. J. D. Dacey vs. The State. Demand for Trial...... 286 
37. M. Morgan vs. W. G. Morgan, adm’r. Appeal...... 288 


CASSVILLE, April Term, 1854. 
38. W. White vs. J. Edmondson. KHvidence......scscceees 301 











‘TABLE OF CASES. tx. 


39. A. Crow vs. J. E. Morris. Forcible Entry and De- 
Sabaer tic tea Seetsee ee Ssssteentquivadeses ticettiaereye 808 
40. L. W. Earnest vs. T. T. Napier. Notice. Continu- 
SNOE. udvics ln aWiis besipeb unites ducbekecvobbe.tdiyesssseicee 306 
41. The Justices, &c. vs, G. B. Haygood, adm’r. Judg- 
ment on Demurrer. Suit vs. Inferior Court......... 309 
42. W. L.-Mitchell, ex’r, &. vs. A. G. Pitner ef al. Ap- ” 
potntment of Trustees....<sviaciee os sees sn: voce soebediee 319 
43. J. Hargroves, adm’r, vs. C. C. Cook. Guaranty. © 
Payment... Distribrutioniess..si,.vaesdcends..cdvasvevvedee 321 
44, J. R. Findlay, adm’r, vs. J. Whitmire etal. Appeals 
From Ordinary... aie qoverh.s ter cowetyith.s. ceanbatiwatin'h.. 334 
45. The Lessee of Gittens vs. A. Lowry. Color of Title. 
Purchaser, without Notice ...: 20.0205. cpeeveketevecveeshs 836 
46. W. B. Hamilton vs. J. Moreland et al.. Sheriff's Ti- 
tle. Justice's Tudgmepts.j...0i..cocccccosscccesscccseoce B43 
47. H. Hately vs. The State. Liability of Principal, 
CRIMENG Ps «« «gn getilns «+ sed Guthe oG0s doe olttle eMabaclele odes ocee 346 
48. G. Shields vs. G. Yonge, Sup’t, &e. Suit by Fa- 
ther for. Fajury: 40: 80s 5.. sips ciecvvecssssbegevisendet tens 349 
49, Nancy Waters vs. J.A. Bean. Note of Feme Covert. 358 
50. J. A. Erwin etal. vs. H. Moore et al. Attachments. 
Lien. of Fudgmentases..c0scii-Sirciensedecdvtcasive des Voss 361 
51. N. Shadrach vs. M. McDonald. Count for Mesne 
Profits... Wead- Tyas. ... 0s tusks bas cticerdin tdvsividcs vets 392 
52. A. G. Bulloch vs. S. Smith, &c. adm’r. New Prom- 
$06.. Pract. :5scensacsvetvevnavinwl. insite asses BOG 
53. Hackey vs. The State. Practice Supreme Court.... 400 
54, J. Mackey et al. vs. A. Blake. Attorney’s Liability 
JOP CGO aoe saiyias ble vests ithe nttentinstlate siadiccbibives nave 402 


AT MILLEDGEVILLE—May Term, 1854. ‘ 


55. John Cason vs. Sarah Cason. Contempt of Court... 405 

56. The State ex rel. &c. vs. The Justices, Ke. Retail 
TE 6.0 209099049 diana 408 

57. John Darden vs. Thomas Wyatt. Guardianship. 
TU sinins eicvissietnenmets ennviinitaddentins 414 


a 








58. 


59. 


60. 


61. 


63. 
64. 


65. 


66. 


67. 


68. 
69. 


70. 
71. 


73. 


74. 


76. 


Ce 


TABLE OF CASES. 


AT AUGUSTA—June Term, 1854. 
Luke Dunn vs. The State. Svttling Cases....+.++.++ 418 


AT AMERICUS—July Term, 1854. 
W. Howard et al. vs. Crawford, Governor. Sheriff’s 
PPT SAM PSN Bee hey Som Pats a Ly Ohh TH 423 
J. Wilcher, adm’r, vs. J. Hamilton. Revival of Judg- 
ments in. Sustice’s Courts.....c.cccccccecccsseecsccecseees 435 
W. Dougherty et al. vs. B. W. Walker e¢ al. In- 
junction. Foreign EBxecutor.......c..ecvcccvecccsececees 442 


. W. A. Black vs. R. C. Black. Equity Pleading. 


Partnership. Statute of Frauds.........cccccccsseees 445 
R. W. Rolfe vs. L. Rolfe. Duties of Guardian..... 451 
E. Cook vs. T. V. Walker et al. Construction of 
Marriage Settlement. Equity Jurisdiction......... 457 
J. C. Leonard e¢ al. vs. A. M. House. Mandamus. 
MR BFR KT To eekedeeaentisessnes 473 
J. B. Griffin vs. The State. Jurors. Practice in 
er PER ae oe BETO Soe RL en 476 
Lyon, Sol. Gen. et al. vs. Jas. Morris. Fees of Sol. 
IE 5 alg tS. gs Sol INE pees te tea beg sen eceas 480 
R. B. Peterson et al. vs. W. Taylor et al. Evidence. 488 
The Trustees, &c. vs. D. Pace. Practice. Assumpsitt. 
MNES. Sis US 5 cA ge Aves evatee lett atieclebe 486 
J. Tison et al. vs. A. Yawn. Mistake in Grant...... 491 
Lockhart & Threewitsvs. E. Tinley. Statute of Lim- 
tations against Sudgments.........csceesececscseeceeees 496 


2. R. Baker and T. Sheffield vs. The State. Adding 


Madea we Wbdbns 0.08 0e obi. Bivcadickeete yes ecees 498 
R. J. Snelling, adm’r, vs. 8. E. Dorrell. Practice 
Oe I iain goss ehcp ota Fh es Ceo cndeninnsitdeed 507 
J. C. Neves et.al. vs. W. H. Scott, et al. Practice in 


I oi0 Se cite Cova i najgiine disagtnsiesceckanee cape) 510 


. S. Faircloth vs. B. S. Jordan. Practice. Production 


rN con pe neninsevser naentat niern<paneubceensbinis 511 
J. N. Phillips vs. The State, ex rel. &. Claim 
and Forthcoming Bond. Sheriff’s Duty... ssc 518 








TT 


79. 


80. 


81. 


86. 
87. 


88. 


89. 





TABLE OF CASES. xI. 


T. Bivins vs. The Lessee of Vinzant, et al. Estoppel. 
BN osc nsiistciastgpitintubsrignnaaidiiainnaieds 521 
M.A. Porter vs. J.A. McCollum. Practice Supreme 
Court. Negotiability of Sealed Note..........:0...00 528 
J..McLendon, adm’r, vs. Simon Hooks. Joint Ten- 

ant. Injunction and Set-off against Judgment..... 533 

Jim (a slave) vs. The State. Practice. Murder by a 


Asa Royall vs. Lessee of Lisle et al. Ejectment. 
Alpen Pens ii cea seri cnn yssisy errhecivacanmsin 545 


. H. A. Tarver vs. E. McKay et al. Practice. New 


UE icvcccnnsexeviztinkntpeakindccennnhiaameemnonieeds 550 


. E. B. Loyless vs. J. Howell. Diss. of Injunction... 554 
. J. Jackson vs. N. Tift. Practice. Mortgage. Dis- 


Selene OF I sists sessstitanigeinnanmaaen 55T 


. N. Harrington vs. A. Harrington. Jurisdiction Su- 


GON Hives eni ccnisngitiniasteitcrestadipuanainemm 561 
T. Spencer vs. The State. Practice. Jury.......... 562 
J. Butlervs. W. W. Livingston. Presumptions. New 
Ds sist itivinssitnniiaiediasuadeeaaee 565 
D. J. Bruton vs. T. J. Wooten. Deed. Considera- 
eet, Da iisecitcscantinmmaindaen 570 
J. A. Tucker et al. vs. Sackett Davis and Potter. Bail 
BE iccnieiiiesiniviaiiinilonsenee 




















CASES 
ARGUED AND. DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MACON, 
FEBRUARY TERM,°1854. 


EBENEZER STARNES, 


Present—JOSEPH HW. LUMPKIN, 
Judges. 
HENRY L. BENNING. 





No. 1.—Lewis Bishor, surviving partner, plaintiff in error, 
vs. DANIEL SANFORD, administrator, defendant in error. 


[1.] An action ofassumpsit upon a foreign judgment, is barred, in our State, 
by virtue of the second section of the Act of December 7th, 1805, passed 
for the limitation of actigns, if not brought until five years have elapsed, 
from the time the judgment was obtained. 

[2.] If such action of assumpsit upon a foreign judgment, be not barred by 
the second section of this Act, itis barred by virtue of the fourth section; 
or, if that be repealed by the fifth section of the, Act of 1767, if suit be 
not brought within four years from the time the judgment was obtained. 

[3.] As the Statute of Limitations is “ one passed for quieting men’s estates,” 
Courts do not now apply a forced construction, which, by bringing a party 
within an exception, may enable him to evade the force of the Statute ; 
hence, a defendant residing beyond the limits of the State, is not within 
the exceptions to the Statute of December 7th, 1805. 


Assumpsit on Foreign Judgment. Decision on Statute of 
voL. xv. 1 
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2 SUPREME COURT OF GEORGIA. 


Bishop vs. Sanford, adm’r. 











Limitations, in Monroe Superior Court, made by Judge Stark, 
August Term, 1853. 


This was an aetion of assumpsit, brought by Lewis Bishop, 
as surviving partner of Bishop & McCann, against Daniel San- 
ford, as administrator of David 8. Walker, on a judgment for 
$110, rendered in the Circuit Court of Talladega county, State 
of Alabama, on the 10th day of December, 18388. The de- 
fendant pleaded the Statute of Limitations. 

The following statement of facts was agreed upon, and sub- 
mitted to the Court below, by counsel for the parties: 

‘That Walker never resided in the State of Georgia, after 
the rendition of said judgment, norowned any property there- 
in, until an interest vested m him, in the estate of John T. 
Dunn, who died in Monroe county, Georgia, in the year 1847. 
That said Walker died in the State of Alabama, in the year 
1848; that Daniel Sanford obtained letters of administration 
on the estate of Walker, from the Court of Ordinary of Mon- 
roe county, Georgia, in the year 1850; and that the plaintiff 
commenced his suit against said Sanford, as administrator 
aforesaid, on said judgment, returnable to the September Term 
of the Superior Court, of said county of Monroe, 1851”. 

The Court sustained the plea of the Statute of Limitations. 
To which decision, counsel for plaintiff excepted. 


McDonatp & Casiness, for plaintiff in error. 
Nessitt & Harman, for defendant in error. ' 
By the Court.—Starngs, J., delivering the opinion. 


The 2d section of an Act of our General Assembly, passed 
in the year 1805, provides, that “All actions of. trespass, de- 
tinue and trover, all actions of debt, whether upon specialty, 
or simple contract, &c., &c., shall be commenced and sued 
within the time and limitation hereinafter expressed, and not 
afterward; that is to say, the said actions of trespass, &c., 
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within one year after the cause of such action or suit, hath ac- 
crued, and not after. And the said actions of detinue, trover, 
debt, (other than upon judgments,) within four years next, 
after the cause of such actions*or suits have accrued, and not 
after; and the said actions of debt, upon judgments obtained 
in Courts, other than the Courts of this State, within five years 
next, after the judgment shall have been obtained, and. not af- 
ter”. And this Act, so far as actions upon foreign judgments 
are concerned, has not been repealed. 


It is now, in this case, insisted that inasmuch as no men- 
tion is made in this Act, of any other form of action brought 
upon a foreign judgement than the action of debt, that the 
present action of asswmpszt, upon this foreign judgment, is not 
barred by the time which has elapsed since the judgment was 
obtained. 


[1.] In the first place, I think this position is not correct, 
because a reasonable construction of this Act seems to con- 
strain the conclusion, that the Legislature intended to bar the 
right to sue upon a foreign judgment, after five years had elaps- 
ed from its date; and therefore, that it designed to. embrace 
the action of assumpsit in the terms employed. , The words, 
“actions of debt’, in this point of view, are used generically, 
as it were, and not technically. 


The Statute is loosely and inaccurately. worded. _ Indeed, 
this. may be said of all our principal Statutes of Limitation. 
The most important of all—our Act of 1767— it is known, is 
very similar to the Statute of 21 Jae.1 ch. 16; and this latter 
Statute, it has been often said, was. ‘‘ unfortunately worded 
very loosely”. (Inglis vs. Haigh, 8 Mees. § W: 779. . An- 
gel on Lim. 74.) It is, on this account, entirely proper, that 
in construing these Statutes, which are now regarded as highly 
beneficial, and while endeavoring to enforce them, in the spi- 
rit of the legislation which called them into existence, .and to 
prevent evasion of thém, Courts should not -confine construc- 
tion to the letter of the Statute; but if the intention of the 
law-maker can-be gathered from the whole frame of the Act, 
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although contrary to the technical signification of words used, 
effect should be given to such intention. 

On looking to the whole of this Act of 1805, as to the mat- 
ter of a suit upon a foreign judgment, and considering that its 
scope and purpose was(as the Supreme Court: of the. U. 8. 
have said, when referring to the’ same Act, MeZlmoyle vs. 
Cohen, 13 Pet. 312,) to establish a policy forthe State, in this 
regard, I cannot believe otherwise, than that the Legislature 
designed to make the Act a bar to every form of action which 
might be brought upon a foreign judgment. And I am not 
prepared to hold, that it was mtended to bar the cause of ac- 
tion, after the lapse of five years from the date ofthe judg- 
ment, when one form of action was employed, and to preserve 
it when another was adopted. I cannot see areason for this, 
and think that such a provision would have been but legislative 
mockery. 

Nor do I believe that the technical tenor of the words, 
‘said actions of debt’, &c., are of such inflexible significance, 
that it is absolutely necessary to adhere tothe letter, and hold, 
‘that debt is the only form of action which should be considered 
as contemplated in their use. I prefer to regard these words 
as employed to express those actions which were commonly 
brought upon simple contracts. e 

It seems to me, that adifferent view, unless it be that the ac- 
tion of assumpsit is barred in four years from the judgment, 
inevitably involves the Legislature in the predicament of in- 
tending to bar suits upon foreign judgments, after five years 
should have elapsed from their date, and yet, so fashioning its 
legislation, as to defeat its. own purpose. 

It was when impressed by similar considerations, that Courts 
have held, that the action of asswmpsit, though not eo nomine, 
mentioned inthe Statute of James, was yet within its terms, 
(indeed, it is only by @ similar process of construction, that it 
is brought within our Statute of 1767); and hence, we find 
the Court of Common Pleas, in. England; in the case of Cro- 
ster vs. T'hompson, (2 Mod. T1,)where the question was, wheth- 
er or not the action of assumpsit was within the equity of the 


. 
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saving clause of the Act of James, though named, (or rather 
construed to be named,) in the limiting clause alone, decid- 
ing, “‘That upon the whole frame of the Act, it was strong 
against the defendant, for it would be very strange that the 
plaintiff might bring an action of debt, and not.of indebitatus 
assumpsit”. The Court further adds, “and this action being 
within the same reason with other actions therein mentioned, 
ought also to be within the same remedy”. 


To the same effect, isthe case of Chandler vs. Villett, (2 
Saund. 120.) So, also, in the late case of Inglis vs. Haigh, 
(8 Mees.  W. T69,) when considering, whether or not, the ex- 
ception in the Statute, as to merchants’ accounts, applies to 
an action of asswmpsit, it was held by the Court of Exchequer, 
“¢ That the exception clearly would not apply to an action of 
debt, brought for the same demand; and it is difficult to believe 
that the Legislature could have intended to preserve the right 
in one form of action, but to bar it in another. 


I suggest, in this connection, that the form of a declaration, 
in an action of asswmpsit, and in anaction of debt, on simple 
contract, are very similar—the principle difference being that 
one is founded on the promise, and the other on the contract ; 
and by an examination of the records in our Superior Courts, 
about, and previous to the year 1805, it will be found, that the 
actions brought upon simple contracts, generally, were entitled 
either debt, or action on the case; and that in some parts of 
our State, certainly, the forms peculiar to actions of debt, and 
of assumpsit, were frequently very much mingled in the same 
petition. 

Debt was formerly, in the language of Lord Ch. Jus. Vaughn, 
‘“‘the natural and genuine action upon a simple contract’; and 
assumpsit was adopted afterwards, as an expedient, to avoid 
the wager of law, which might be pleaded to the action of 
debi. (Wilk. on Lim. 6.) This privilege, by which the de- 
fendant might wage his law, has long been obsolete, and per- 
haps never was of force in Georgia; and there was, on this ac- 
count, therefore, no occasion to resort to the action of asswmp- 
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sit, or to be very particular or careful in framing the form of 
the action, or distinguishing between debt and assumpsit. 

In view of these things, I can readily see how our legislators, 
in 1805, may have overlooked the difference between these ac- 
tions, and have considered assumpsit as-embraced in the gen- 
eral terms used. In opposition to the view which has been 
presented, it is urged that it is no uncommon thing to find that 
one form of action is barred by the Statute, and when another, 
onthe same cause of action, is not; and for illustration, reference 
is made to the writ of right, which might be brought to recov- 
er lands, tenements, &c., within sixty years after right of entry, 
whilst the action of ejectment would be barred, in England, in 
twenty years. 

It should be borne in mind, that we are here searching for 
the inteation of the Legislature, in passing one Act, viz: the 
Act of 1805, and are. endeavoring to ascertain what action 
that body designed to embrace in the terms of that Act, to 
which reference has been made; for I think no instance can be 
found, where, in the same Act, the law-making power- intend- 
ed to preserve a remedy, when one form of action was brought, 
and to bar it when another was adopted. -Unless such instance 
can be found, the illustration taken, proves nothing; for the 
limitation, as to the writ of right, was created by the Statute 
-of 32 Henry, 8 ch. 2, and that as to ejectment by the 21 Jac; 
and thus is presented the action of different legislative bodies, 
at different times. 

But aside from this, the writ of right cannot, with accura- 
-cy, be said to have been framed for the same cause of action, 
with the action of ejectment.. The former, which is one of the 
vestiges of the feudal system, lay for the mere right—the lat- 
ter was a possessory action only, used now, it is true, for the 
purpose of trying title, but in its nature and origin, a posses- 
sory action ; and the judgment on the former, for the: reason 
that it was-a trial of the right, has always been held: final and 
eonclusive between the parties, whilst on the latter, it deter- 
mined only the right of present possession. 

In these distinctions may be found, no doubt, the reason for 
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the difference in the application to these forms of action of 
the Statute of Limitations, by the English Courts. And if 
similar illustrations té that contained in this reference can be 
found, in the application of the Statute to other forms of ac- 


tion, I think there will be, atthe same time found, some such ™ 


essential difference in the right, or eause of action. 

For these reasons, Iam of opinion ‘that the action of as- 
sumpsit may be fairly included in the terms of the section up- 
on which I have commented. 

[2.] But if I be wrong in the view just taken; and the 
action of asswmpsit is not to be regarded as within the terms of 
of the 2d section of the Act of 1805, still, I am well satisfied 
that the Statute of Limitations bars this: action. 

It is conceded, that the Legislature never intended that the 
action of assumpsit, brought upon a foreign judgment, should 
be without the Statute; and it is admitted that the Statute, by 
virtue of the 4th section of the Act of 1805, which declares, 
“That all actions therein enumerated, (among which, asswmpesit, 
by construction, is placed,) shall be commenced and sued with- 
in four years after the cause of action shall have accrued, and 
not after”; or, by virtue of similar terms, in our Act of 1767, 
runs against this action of assumpsit. But it is contended, 
that though running against the action of debt, on a foreign 
judgment from the: time the judgment is obtained; yet, that, 
owing to the peculiar phraseology of the Statute, as applica- 
ble to actions of asswmpsit, that action is limited only from 
the time when the cause of action accrues in the State of 
Georgia, by the presence of the defendant in the State. 

With regard to this phraseology, it will be remarked, that 
the terms of this section of the Act of 1805, are similar to 
those of the Act of James, and to our Statute of 1767. Let 
us, then, ascertain the value of these words, as they are found 
in the Statute of James, and see whether or not,they may be 
relied upon as taking a case out of the Statute, because the 
defendant has been out of the realm, or State, from the time 
the action accrued. 


In the case of Aubrey vs. Fortescue, (10 Mod. 206,) I find 
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it laid down by Bridgman Ch. Jus., ‘‘that the Statute is general, 
and must work upon all eases not exempted by the exception”. 
In the early case of Prideaux vs. Webber, (1 Levinz 31,) up- 
on the exception, as to infants, it is observed that ‘‘the Stat- 
ute being general, infants would have been bound, if they had 
not been expressly excepted”. In the case of Chevely vs. 
Bond, (1 Show. 98,) “The defendant pleaded the Statute, 
and the plaintiff replied, that the defendant was all that time 
eut of the realm, the replication was adjudged ill”. In the 
ease of Beckford et al. vs. Wade, (17 Ves. 98,) the Master of 
the Rolls, (who was Sir Wm. Grant,) observing, on a ease where 
defendants were “absent out of the realm before the Statute 
of Queen Anne”, remarks, that ‘It was in vain attempted, 
upon general reasoning, in many cases, to iIntroduee an excep- 
tion in favor of the plaintiff, in a case: where the defendant 
was out of the realm; a most. reasonable exception, undoubt- 
edly, but which the Statute has not made. A-plaintiff out of 
the realm may prosecute a suit by attorney, but when the de- 
fendant is out of the: realm, it is very hard to call upon the 
plaintiff to institute 4 suit, which, in most )cases, must be whol- 
ly without frwit; yet; until the Statute of Queen Anne was 
made, that case formed no exception, ‘and the Statute of Limi- 
tations barred the action’. In the same case, the learned 
Judge, commenting on a Statute of Limitations for the Island 
of Jamaica, says: “‘ Here is a Statute which contains no ex- 
ception in favor of absentees—we are, therefore, of opinion 
that it is impossible, by construction, to introduce that excep- 
tion into the law’’. 
On this subject; Mr. Angel, in his Treatise, says, that “The 
received construction” in England, was that the exception in 
the Statute of James, in respect to persons ‘beyond seas’, ex- 
‘tended only to the case where creditors were beyond sea, and not 
where the debtors were. But by the 19 Sec. 4 Anne, ch. 16, 
it is enacted, that if any person, against whom any action lies, 
for seaman’s wages, trespass, &c., or such other actions as are 
mentioned in the third section of the Statute of James, be be- 
yond sea at the time such action accrued, the plaintiff shall be 
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at liberty to bring his action against him within the same time 
after his return, as is limited for such action by the Statute of - 
James’’, &c. And the author adds, that “ until this Statute, 
such a case in England formed no exception”. (Ang. on Lim. 
215.) 

It will be observed, that the cause of action is here contem- 
plated as accruing while the defendant is out of the realm, and’ 
the Statute as running against the plaintiff, before the Statute - 
of Anne. 

But the case of Douglass vs. Forrest, (7 Bing. 686,) is cited 
as supporting a contrary doctrine. It is true, that in this case, 
Ch. Jus. Best says, that ‘no one has a complete cause of ac+ 
tion, until there is somebody he can sue’; and also, that “cause 
of action is the right to prosecute an action with effect”, &c. 
This declaration, however, let it be remembered, -was made in 
England, where the Statute of Anne was of force; and in the. 
light of that Statute, was perfectly correct But without that 
Statute, it seems from the decisions and opinions which I have 
cited, entirely certain, that in England, absence of the defend- 
ant out of the realm, would form no exception to the Statute 
of Limitations, and the cause of action would be considered 
as having accrued against him. 

Now, the Statute of Anne is confessedly not of force in our: 
State; and none of our Statutes create or recognize such disa- 
bility as that provided for inthis Statute of Anne. If, there-. 
fore, before the Statute of Anne, in England, the cause of ac- 
tion would haye accrued. to the plaintiff, and the Statute of 
James have commenced to run, notwithstanding the absence of 
the defendant, it would seem, by analogy, rigidly true, that in 
our State, where the terms of the Statute are similar, as I have 
shown, the cause of action accrues, although the defendant be 
absent from the State. And that this might be held to be 
true, in all cases of such absence of the defendant, arising un-. 
der any of our Statutes of Limitations. 

But I care .not to insist on this last conclusion... I am. satis- 
fied to put the decision of this point upon the ground, that w 

YOu. xv. 2 
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are here called upon, by construction, to introduce an exception 
into the fourth section of the Act of 1805, or, (if that be re- 
garded as repealed,) into the fifth section of the Act of 1767, 
which is similar in terms, and that whilst considering the pro- 
priety of this, we must look to other parts ofthe Act of 
1805, and especially to the second section thereof; and find- 
ing there, as we do, the provision, as to the action of debt up- 
on foreign judgments, on which I have commented, I feel it my 
duty to take these two features of the law together, to harmon- 
ize them,. if it be possible, to avoid incongruous conclusions, 
and to maintain asymmetrical system of legislation, if it can 
be done. To do this, I believe it necessary, in full considera- 
tion of the Act of 1805, to adopt the course of reasoning 
which I have presented, and for the purposes of this case, to 
reject a construction which would authorize the conclusion, 
that the cause of action did not accrue to the plaintiff until 
the defendant, constructively, by his property, came into the 
State; and to hold, that, under the facts submitted, if the 
cause of action was. not barred by the terms of the second 
section of the Act of 1805, in five years after the judgment 
was obtained, it was barred in four years thereafter, by virtue 
of the fourth section of said Act, or by the fifth section of 
the Act of 1767. 

[3.] Entertaining the opinions which I have expressed, and 
feeling that they may make a case of some hardship-+to the plain- 
tiff, I would gladly bring his case within the exception contain- 
ed in the third section of the Act of 1805, if I could do so, 
consistently with those rules which I regard as controlling such 
a question. But the case of a defendant residing in another 
State when the cause of action accrues, and so remaining un- 
til the period limited by the Statute has elapsed, though ad- 
mitted to be within the reason and spirit of the exception, is 
not within its terms, nor indeed, within the terms of the -ex- 
ceptions, in either of our other Acts of Limitation, and can- 
not be placed there without a forced construction. 

The exception contained in this Act of 1805, is where the 
defendant “shall remove his property without the limits of 
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the State, or absconds, or conceals himself, so that his credi- 
tors cannot commence an action”, &c. Nothing is said, di- 
rectly or indirectly, of a defendant who resides without the 
State. 

I regard it as a well settled rule, that so far as exceptions 
to the Statute are concerned, and consequent evasions thereof, 
“a construction derived from its reason and spirit should nev- 
er be resorted to, but where the expressions are so ambiguous 
as to render such mode of interpretation unavoidable”. (Fish- 
er vs. Harnden, Paine C. Ct. R. 61.) 

Mr. Angel, in his Treatise, says, that+“‘The views generally 
—indeed, invariably entertained by our State Courts of the 
present day, are responsive to the above”. (Ang. on Lim. 21.) 

In the case of Perry et al: vs. Jackson et al., (4 T. R. 51T,) 
the Court declares, “that that Statute (21 Jac. 1,) hay- 
ing always been considered as a beneficial Law for the public, 
we ought not to extend the exceptions in it, to.a case which 
does not require it”. In the case of Sucia vs. DeGrapp, (1 
Cow. 356,) where the plaintiff had replied to a plea of the 
Statute, that the defendant had been discharged under an In- 
solvent Act, and therefore that the case came within the 
equity of the exception, (in the N. Y. Statute,) as to defend- 
ants, who were absent from the State, it was decided, “that 
it is not ‘for the Court to extend the law to all cases coming 
within the reason of it, (the Statute,) so long as they are 
not within the letter’. 

The Supreme Court of the U.S., too, have said, in the case 
of McClung vs. Silliman, (3 Pet. 270,) that “the Courts do 
not now, unless compelled by the force of former decisions; 
give a strained construction, to evade the force of these Statutes’. 

And all this is placed upon the distinct and reasonable 
ground, that the Statute of Limitations is mow construed as 
one passed “for quieting men’s estates, and avoiding of suits”. 

Impressed with these views, I do not feel authorized, by a 
forced construction, to aid this plaintiff in evading this bene- 
ficial Statute. 
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Lumpkin, J.—concurring. 


Not having the original bill of exceptions, and transcript of 
the record, in this case before me; and not having been fur- 
nished by the Reporter, with a statement of the facts, I shall 
proceed to discharge the duty imposed upon me, by the Act or- 
ganizing this Court, in cases of dissemg, as briefly as possible. 

The facts of this case, as I understand them, are these: 
Lewis Bishop, as surviving partner, &c. obtained judgment, in 
the Circuit Court of Talladega county, Alabama, against Da- 
vid S. Walker, bearing date the 10th of December, 1838. The 
“defendant was, at that time, and continued so till his death, a 
‘citizen of Alabama. . Nor did he ever, after that time, reside 
in Georgia, or own property in that State, until the year 1847, 
when, upon the death of John T. Dunn, of Monroe county, in 
that year, an interest in the estate of Dunn vested in Walker, 
‘as one of his heirs at law. Walker died.in Alabama, in-1848. 
In 1850, Daniel Sanford, the defendant in error, administered 
‘on the estate of Walker, in Monroe county. 

The plaintiff commenced suit against Sanford, as administra- 
tor of Walker, on the judgment obtained by him against Walk- 
er, in Alabama, returnable to the September Term, 1851, of 
Monroe Superior Court. The defendant filed the plea of the 
Statute of Limitations, under the Act.of 1805, in relation to 
‘suits on foreign judgments., And the only question submitted 
to Judge StaRKE was, whether the action was barred. He de- 
cided that it was. And the assignment, in this Court is; that 
the Circuit Court erred in holding that the plaintiff ’s remedy, 
in this case, was barred by the Statute of Limitations of 1805, 
which prescribes five years, from the date of the judgment,and 
not from the accrual of the cause of action, as the time within 
which suits must be brought, in this State, upon foreign judg- 
ments. May 

Three propositions are maintained by counsel, who except to 
the decision— ey 
Ist. That the Act of 1805, limiting the time within which 
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suits shall be brought on foreign judgments, has no extra terri- 
torial operation; but acts only on the rights and liabilities of 
persons subject to the jurisdiction of the Courts of this State. 

2dly. That the Statute did not begin to run against the judg- 
ment sued on, until there was some person or property, in this 
State, liable to the suit on the judgment, and amenable to the 
process of our Courts ; 

And 3dly. That although the letter of the Statute might bar 
the suit, yet, according to the spirit-and equity of it, it should 
not be held to operate as a bar, until the expiration of five 
years, from the time that suit could be instituted here. 

Fér myself, the only reply I have to make to all of this is, 
that I feel it to be my duty, honestly to construe the Act of 
1805 as the Legislature intended it. And that guided by this 
rule, the only one which should ever be applied to the inter- 
pretation of Statutes, I see no authority for interpolating upon 
the Statute, the exceptions which are here proposed. The on- 
ly exception to be found in this Act, is that which is contained 
in the third section; and it’ is to this effect: “That when 
any person shall remove his property without the limits of this 
State, or absconds; or conceals himself, so that his creditors 
cannot commence an action, the person so removing his prop- 
erty, or absconding, himself, shall not be entitled to the bene- 
fit of this Act, but shall be answerable for any just demand, 
against him, her or them’. (('0bb’s Digest, 564, 565.) 

If I felt at liberty to add to the Statute, as I am urged to 
do, I might find a plausible reason, at least, to bring this case 
within this exception; for it might be argued, that according 
to the spirit of the Law, the Legislature did not intend the bar 
to interpose, until there was some one within the State, against 
whom the action could be commenced. 

The State of Georgia, however, in virtue of thatsovereignty 
by which she legislates in all other cases,shas seen fit to pre- 
scribe five years, from their date, as the limit within which 
suits must be brought, on foreign judgments; and I am unwil- 
ling to depart from the plain and obvious meaning of the Act, . 
whatever may be my private opinion, as to its true policy or 
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substantial justice. I shall be pardoned, I hope, for remarking 
that courtesy to our sister States, to. say nothing of our Consti- 
tutional obligations, would suggest that a longer period be pre- 
scribed than that which is contained in this early legislation. 
The policy of States, as well as their duty consequent thereon, 
change as they grow older, as it respects the Statute of Limi- 
tations. A much shorter bar is demanded, in a new-State like 
Texas, than would be justified in New York or ene of the older 
members of the Union. 

The Act of 1805 is the only Statute, in this State, that. has 
ever provided a bar to suits on foreign judgments. And this 
portion of it remains unrepealed, up to the present périod. 
Branch Bank of Alabama against Kirkpatrick. (5 Ga. R. 
34.) 3 

And so much importance did the Legislature attach to this 
Act, that it was declared that ‘‘the different Courts should be 
bound thereby, although the same should not be pleaded”’. 

But it is said that the bar of five years, prescribed by this 
Act, applies to the form of the remedy, to-wit: the: action of 
debt, and not to the remedy itself ; and that inasmuch as the 
plaintiff has brought asswmps:t instead of debt, that he is not 
barred until four years next after the cause of action accrues ; 
and that as the cause of action never does accrue, until there is 
some one in the State, capable of being sued, that hére the Statute 
did not begin to run until a year after the appointment of San- 
ford, as administrator of Walker, in Monroe county. 

Whether debt.be not the ordinary, if not the only remedy, 
to enforce the collection of judgments obtained in the Courts 
of the other States of the Confederacy, I need.not discuss.— 
That such was the opinion of the Assembly of 1805, I enter- 
tain no doubt ; for.even if this judgment from a sister State, 
be nothing more than a simple contract debt, which I'am not 
prepared to admit, still, 1 would submit that until the forepart 
of the 17th century, debt. was the ordinary, if not the only rem- 
edy, in cases of simple contract. The action of assumpsit did 
not come into general. use, until Slade’s Case. Hence it is, 
perhaps, that it was omitted, by name, in the early Act of 
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James, which is the foundation of all the Statutes of Limita- 
tions, in this and the other States of the Union. It was in 
consequence of the defendant’s right to his trial by wager of 
law, that assumpsit was substituted for debt; and trover for de- 
tinue, it being only in debt on simple contract. and detinue, that 
wager of law was allowed. 

I have stated that I was not prepared to admit thata . judg. 
ment from a sister State, was nothing more than a simple con- 
tract. Iam aware that foreign judgments, proper, belong to 
this class, and are only held to be prima facie evidence of debt. 
But the judgments of our sister States are distinguishable frem 
foreign judgments in this: that by the first section of the 
fourth article of the Constitution of the United States, and by 
the Act of May 26th, 1790, section 1, the judgment of a sister 
State is a record, conclusive upon the merits, to which full faith 
and credit shall be given, when authenticated as the Act of 
Congress has prescribed. 

These judgments, then, being debts of record, not examina- 
ble upon their merits, and which cannot be avoided but by the 
plea of nul téel record, differ, most essentially, from judgments 
obtained in Great Britain or France. It may well have been 
questioned, therefore, by the lawyers of 1805, whether assump- 
sit would lie for the enforcement of judgments from sister States. 
In this form of action, the plaintiff must allege, in his declara- 
tion, and show the certain cause of debt for which the defend- 
ant promised. But upon a debt of record from 8. Carolina or 
Alabama, this need not be done, when it is sought to carry it in- 
to judgment, by suit in the tribunals of this and other States, any 
more than in a contract under seal, where asswmpsit never did 
lie. 

But let us examine a little further into this Act of 1805, and 
see whether the plaintiff can escape the bar which it sets up, by re- 
sorting to assumpsit instead of debt. And-I would remark, 
that asswmpsit'is not only omitted by the Act of James, but by 
our Provincial Act of 1767, the Reviewing Statute of 1806, 
and by every other Statute of Limitations passed in this State. 
It has been held here, however, as in England, that the words, 
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“actions upon the case’’, includes the action of asswmpsit ; and 
therefore, it is embraced in the 4th section of the Act of 1805, 
which is.as follows: ‘‘ All actions upon the case, other than for 
words, which shall be sued or brought at any time after the 
passing of this Act, shall be commenced and sued, within four 
years, next after the cause of such action or suit hath accrued, 
and not after”. (7060's Digest, 565.) 

Now as the Act of 1805 prescribes the same bar to actions 
on the case, or in assumpsit, as that-limited by the Act of 
1767, namely: four years, I see no reason for holding that this 
section of the Act of 1805 is repealed by the Reviewing Act 
of 1806. For this latter Act, after reviewing the Act of 1767, 
only repeals all other Acts and parts of Acts which militate 
against it. Neither so much of the 2d section of the Act of 
1805, as prescribes the bar by name, against foreign judg- 
ments, concerning which the Act of 1767 was silent, nor the 
4th section, which fixes the limit for actions on the case, or as- 
sumpsit, are in conflict with the Act of 1767. 

. But be that as it may, the Legislature of 1805, for the first 
time, directs its attention to the subject of foreign judgments, 
and undertakes to say how long the interests of the community 
it represents, require that its own Courts should be kept open 
for their recovery. And it is gravely insisted that the result 
of their deliberations is this: If you bring debt on these de- 
mands, which, by the way, we think the proper, if not the only 
remedy, it must be commenced within five years, next after the 
judgment shall have been obtained, and not after; and that, 
too, whether there be any one in the State, who can be sued, 
or not. In such case. that is if you bring debt, considering 
that the Statute of Limitations is so beneficial and peaceful, 
that as in ancient Greece, it should over-rule supervening ob- 
stacles—even infancy, non-residence, coverture and insanity. 
But only bring asswmpsit on this claim, and you may sue any 
time within four years; next after the cause of action hath ac- 
crued ; that is, after you find somebody in this State, either 
the defendant or his legal representative, against whom an ac- 


tion can be brought! Credat Judeus Apella. Yor myself, I 
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cannot impute such absurdity to the ‘reverend, grave and po- 
tent seigniors’’ who passed the Act of 1805. 

Having provided, and as they thought, effectually, alimitation 
against foreign judgments,.in the second section:of the Act, 
they dismissed that subject from their minds. Had it intend- 
ed to be included again in the fourth section, how different 
would have been its language.. It would have been framed 
thus: “all actions on the case, (or assumpsit,) other than upon 
jadgments, shall be sued within four years, next after the cause 
of such action: hath aecrued; and the said actions on the ease 
(or assumpsit) upon judgments obtained in Courts, other than 
the Courts. of this State, shall be sued within five years, next 
after the judgment. shall have been obtained, and not after”. 

Four years was the bar applied, by this Statute, to actions 
of debt, generally, but five to debt on foreign judgments.— 
Four years was the bar applied to actions on the case, (or as- 
sumpsit) generally. Why, I ask, did not consistency suggest the 
propriety of excepting foreign judgments from the one form of 
action, as well as the other,.and extending the: same bar of five 
years to both. 

I know that it has been held by the. Courts, that upon the 
same demand, one form of action will be barred, when another 
will not. . But it remains yet to be shown, that the same Law 
or the same Legislature, can be characterized by a like piece 
of folly, That our law-makers intended to say, that if a, de- 
fendant removes to Georgia, pending the suit in a sister State, 
and an action is brought here upon the judgment, when ob- 
tained,.that if debt is brought, the bar is five years—if assump-. 
sit, four. 

But it.-has been. said that the Act of 1805 was, “ unfortu- 
nately, worded very loosely” and lasted only a year at that. I 
reply, that the Act of James, and all its progeny, at home and. 
abroad, are chargeable with the like imperfection as is admit- 
ted by Mr. Angell, who, by his Treatise on:.this head of the: 
Law, has supplied the deficiency of Ballantine and all. previous. 
authors. And as to the short duration of the Act of. 1805, its 
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enactment, as to foreign judgments, certainly, if not to the ac- 
tion of assumpsit, also, as was said by Peter on the day of Pen- 
tecost, of David’s sepulchre, “is with us unto this day”. 

Finally, I take these propositions to be incontrovertible and 
conclusive upon this case, especially the latter, namely: that 
when a Statute of Limitations provides that an action, by its 
technical denomination, shall be barred, if not brought within a 
prescribed time, that every cause for which such action may 
be prosecuted, is within the meaning of the Act; and so, also, 
when a bar is prescribed for a-cause of action specified in the 
Statute, that the Statute operates against all actions, regard- 
less of their form, which may be brought upon the cause of ac- 
tion specified. 

Hence, under this latter rule, five years being prescribed by 
the Act of 1805, as the limit within which suits must be brought 
in this State, upon foreign judgments, that bar should operate, 
no matter what form of action may be resorted to, to enforce 
the demand, whether debt or assumpsit. And-hence, I concur 
with my brother ‘STaRKE in the Court below, and my brother 
STARNES~ in this Court, in holding that the plea of the five 
year’s bar, under the Act of 1805, was a good defence to el 
suit. : 


BENNING, J.—dissenting. 


The Act of Limitations of 1805, contains this, among other 
provisions; “and the said. actions of debt, upon judgments 
obtained in Courts other than the Ceurts of this State, shall 
be brought within five years next after the judgment shall have 
been obtained; and not after’’. 

The plea of the defendant is, that no right of dion in the 
premises, had accrued, in favor of the plaintiff, at any time 
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within five years neat or last, preceding the bringing of the 
sutt. 

This isnot a plea of the provision of the Act of 1805, but 
it was treated by the parties, and therefore considered by the 
Court, as if it was.. The plea was treated and considered as 
if, instead of saying what it says, it had said, that the judg- 
ment on which the action was founded, had not been obtained 
at any time within five years next, before the commencement 
of the suit. 

Thus treated and considered, the plea was held, by this Court, 
to be a good plea.of the aforesaid provision of the Act of 
1805, and to be a bar to the action. From the latter part of 
this judgment, I dissent, and for these reasons : 

The action is not debt, but assumpsit. And the provision of 
the Act of 1805, mentions only ‘actions of debt’. 

‘A casus omissus can, in no case, be supplied by a Court 
of Law, for that would be to make laws’. (Jones vs. Smart, 
1 Durn. § H..52.) To the same effect, is The King vs. Pow- 
ell, (4 do. 576.) 7 

In Brandling and ak a (6 B. § C. 475,) cited in 
Dwarris on Statutes, 711, Lord Tenderden said: “the process 
under which the Sheriff seized and sold the goods in question, 
was not process of execution on a judgment—it was not, 
therefore, within the words of the Statute. But it is said, it 
was within the Equity. Speaking for myself alone, I cannot 
forbear observing, that I think there is always danger in 
giving effect to what is called the equity of a Statute ; 
and that itis much better and safer to rely on and abide by the 
plain words, although the Legislature might. possibly have pro- 
vided for other cases, had their attention been ‘directed to 
them”. Bayiey, J. said: “I certainly think that the present 
case comes within the mischief intended to be remedied by the 
Stat. 8 Anne ce. 14, §1, and I should have been better satisfied 
if it could have been brought within the fair construction of 
the words of that enactment. But I think we should be at- 
tributing too comprehensive a meaning to the words of the 
Statute’. Hotroyp, J., said: ‘This case does not appear to 
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lave been contemplated by the Legislature, although it may, 
‘perhaps, be within the mischief which they intended to remedy 
“by the 8 Anne, c. 14”. 

“ The result”, says Dwarris, “is, that to bring a case within 
the Statute, it should be not only within the mischief contem- 
plated by the Legislature, but also within the plain, intelligi- 
ble import of the words of the Act of Parliament”. (Jbid.) 

I think he is warranted in saying this. 

Now, the action of assumpsit is not within “the plain, in- 
telligible import of the words” of the aforesaid provision of 
the Act of 1805. Assumpsit is not a form of action which is 
included in the form of debt. 

And it cannot be assumed, that assumpsit is even within the 
mischief contemplated by this provision of the Act of 1805. 

All Statutes of Limitation are in derogation of common 
right. They say, in substance, that: one man shall, without 
consideration, have what belongs to another, if, by any means, 
he can get hold of it, and can escape being sued for it, by the 
other, for a specified length of time. By the Common Law, 
a right never died, and for every right there was a remedy; and, 
therefore, as the right never died, the remedy never died.— 
But the Statutes. of Limitation declare, that when a right is 
asserted against you, all-you have to do, to protect yourself 
from it, isto say—true, this right may exist against me—I can- 
not deny that, but then it has done. so for these several years, 
and, therefore, it ought not to be asserted against me. Such 
Statutes as these, the English Courts, of the era of our Revo- 
lution, and of a long period preceding our Revolution, held to 
be “odious”, and to be-subject to a strict construction. 

Now, by a strict construction of the said provision of the 
Act of 1805, assumpsit is not within the mischief, even, which 
the provision had in view, but only debt is. 

“An action of assumpsit may not be barred by the Statute, 
when to an action for @ tort, upon the same demand, the Stat- 
ute may be pleaded”. This is the language of Angel, in his 
work on Limitations, §5—a work, one of the leading objects 
of which seems to be, to make the pleading of the Statute of 




















MACON, FEBRUARY TERM, 1854. 21 
Bishop vs. Sanford, adm’r. 








Limitations respectable. And what reason can be given for 
this, except that Statutes of Limitations are such Statutes as 
are to be construed strictly; and that in Statutes to be con- 
strued ‘strictly, nothing is to be considered within the mischief, 
but what is within the words. 

But not only is assumpsit a casus omissus from this pro- 
vision of the Act of 1805—it is also a casus expressus of an- 
other provision of that Act. Assumpsit is provided for by 
another provision of the Act of 1805. Sec. 4 declares, ' “that 
all actions upon the case, other than for words, shall be com- 
menced andsued within four years next, after the cause of 
such action or suit hath accrued, and not after”. (Clayton’s 
Dig. 271.) 

Now, the words, “actions upon the case”, include actions of 
assumpsit. Blackstone says, ‘“‘a promise is in the nature of a 
verbal covenant, and wants nothing but the solemnity of wri- 
ting and sealing, to make it absolutely the same. If, there- 
fore, it be to do any explicit act, it is an express contract, as 
much as any covenant, and the breach of it isan equal injury. 
The remedy, indeed, is not exactly the same, since, instead of 
an action of covenant, there only lies an action upon the case, 
for what is called the asswmpsit or undertaking of the defend- 
ant”. (3. 157.) Indeéd, in Comyn’s Digest of the Law, 
there is no such title as that of “assumpsit”. In place of 
such a title, there is only the title, “action upon the case upon 
assumpsit”. And when we come to trace the history of the 
action of assumpsit, as we now call it, we find that it exists only 
by virtue ‘of having been forced into and made a part of the 
action on the case, a process to which it was‘only, after long 
years, and many assaults, that that action could be made to 
submit. (3 Reeves Eng. Law, 244,3°4. 4 do. 171, 380, 
527.) 

To be more particular—in Chandler vs. Villett, it was as- 
sumed, as‘a matter of course, that assumpsit was included with- 
in the words, “all actions upon the case”, in the Statute of 
Limitations of 21 James J. (2 Saund. R. 120, 121.) The 
only doubts was, whether it was also included in the saving 
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‘clause of that Act, as to infants and others under disability, 
‘that clause not having in it the expression, “all actions upon 
the case”, but only this, “‘actions upon the case for words’. 
The Court held it to be within the saving. And the <Acts 
‘of 1805 and of 1767, of this State, are both, in this respect, 
‘the sameas the Act of James. 

Indeed, the word assumpsit does not oecur in the Statute 
.of Limitations of the 21st of James J.; or in this Act of 
Georgia, of 1805, or the previous Act of 1767. or in any 
other Act of Limitations, of England or of Georgia. . Yét, 
-each of these named Statutes has been oftener, probably, ap- 
plied to assumpsit, than to any other form of action. How 
could this‘be? Only because the action was included in the 
expression used in the Acts, “all actions on the case”. 

This fourth section of the Act of 1805, therefore, in saying, 
as it does, that ‘ali actions. upon the case, other than. for 
words, shall be commenced and sued within four years’’ after 
the accrual of the cause of action, says that all actions of 
assumpsit shall be brought within that term—that is to say, 
it says that all actions of assumpsit shall be governed by 
this section, and by consequence shall not be governed by the 
provision aforesaid, in another section of the Act, which men- 
tions debt on judgments, other than judgments of the Courts 
of this State. 

It is true, that our Judicial system has abolished forms: of 
action, and in their place, has put simply petition ; but it is 
-no less true, that.a construction, both Legislative and Judicial, 
of that. system, has prevailed from its origin, which requires 
the petition to assume the likeness of a form-of action—a con- 
struction which gives us petitions in ejectment, petitions in tro- 
ver, in case, in debt,.and so forth—that is to say, petitions in 
the likenesses of those several forms of action. And this con- 
struction, in making petitions take the likenesses. of the old 
forms of action, also makes them take the incidents of those 
forms. A petition in ejectment, has the incidents, of ejectment 
—in debt, the incidents: of debt—in case, the incidents of 
case; that is to say, with respect to limitations in Statutes, 
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this. construction makes those limitations which limit debt, 
limit petitions in debt—those which limit case, limit: petiteons~ 
In case. 

The case before this Court, is a petition in assumpsit. That- 
is to say, @ petition in case, and not a petitionin debt. It fol- 
lows, therefore, that the limitation in the Act of 1805, which 
limits-case, is the limitation which limits this petition ; and that 
the limitation in that Act, which limits debt on judgments, 
other than the judgments of this State, is not the limitation 
which limits the petition. 

But even if this latter limitation were the one which applies 
to the petition in this case, the result would not, in my opinion, 
be changed; for I consider that limitation to stand repealed by 
the Act of 1806, reviving the Act of 1767. (Clay. Dig. 344.) 

This revived Act of 1767, declares, that “ail actions of 
debt, grounded upon any lending or contract without special- 
ty, shall be commenced and sued, within four years, next. af- 
ter the cause of such action or suit, and not after”. 

Now, debt is an action ez contractu ; and, therefore, all ac- 
tions of debt are founded upon contracts of some sort. An 
action of debt on a judgment of another State, is, therefore, 
founded upon contract. And all contracts are contracts, eith- 
er with “specialty”, or “without specialty”. A contract: 
with specialty, is a contract under seal, and no other sort of 
a contract is acontract with specialty. (Bouvier’s Law. Die.—. 
‘ Specialty’.) A judgment. is not under seal—certainly not un- 
der the kind of seal meant in the definition of specialty, the 
seal of the parties to it. 

A contract, therefore, of which the judgment of a Court of 
another State is evidence, isa contract ‘“ without specialty”. 

Being a contract “ without specialty”, the action of debt 
upon. it, is expressly limited by the Act of 1767, revived by 
the Act of 1806. } . 

And as the limitation in the revived Act, is. different from 
that in the Act of 1805, it repeals that in the Act of 1805. 

These are my reasons, in brief, for thinking that the plea is 
not supported by the Act of 1805. 
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Perhaps I might stop here. But the form of the plea jus- 
tifies, if it does not require me to go further—to go to the ex- 
tent of saying whether I think the plea is supported: by any 
Act of Limitation. In a few words, I will go this length. 

- If the plea is supported by any Act of Limitation, it must 
be, I think, by the Act of 1767, revived by the Act of 1806, 
and by the part of that Act which declares, that all. “aetions 
upon the case, (other than for slander”)—an expression which 
ineludes all actions of assumpsit—shall be commenced within 
four years next, after the accrual of the cause of action. 

I think it is not. supported by this part of that Act, because 
the cause of action, according to the facts in the case, accrued 
within four years before the commencement of the suit. 

The judgment sued on, was obtained in:1888. Walker, the 
defendant in-it; did not then, or ever afterwards, reside in 
Georgia. In 1848, he died, in Alabama. In 1850, Sanford 
took out letters of administration on his estate. In 1851, this 
suit was commenced. 

Now, until letters of administration were taken out, no cause 
of action ever accrued to the plaintiff. 

In Douglas vs. Forest, (4 Bing. 686,) the Court say, “al- 
though the injury of which the plaintiffs complain, has existed 
more than six years, yet, they had no cause of action until 
there was some person within the realm, against whom the 
action could be brought. Cause of action is the right to pros- 
ecute an action with effect. -No one has a complete cause of 
action, until there is some one he can sue. The deceased was 
never in. England, after the cause of action accrued against 
him. After his death, there was ‘no person in England against 
whom the plaintifis could proceed, until the defendant took up- 
on himself the execution of his will”. 

To the same effect, is Murray vs. The Hast India Co., (5 
Barn. § Adolph. 204); and Cary et ux. vs. Stephenson, (2 
Salk. 421.) Perry vs. Jenkins, (1 Myl. ¢ C: 118.) 

These decisions are, it is true, uponthe Act of Limitations of 
the 21 James I; but that Act is the same, in respect to the 
matter under consideration, as the Act of 1767. And, doubt- 
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less the Act of 1767. was intended to be construed in the sense 
of the Act of James, in all particulars, except those in which it 
used language different from that of that Act. And those 
points of difference consist chiefly in this: the terms of limita- 
tion are shorter in the Act of Georgia, than in the Act of 
James. So that, in any view of the case, I think the plea is 
insufficient. 





No. 2.—Winu1amM R. Marcumay, plaintiff in error, vs. JU- 
uius C. Topp, defendant in error. 


[1.] The Act of 1821, giving a summary remedy.to recover the possession of 
personal property, is not confined to cases of fraud or violence, but extends 
to every other possession which has been obtained without the consent of 
the opposite party, or without authority of law. 


[2.] Where the party compiaining, shows that he was heretofore in the 
peaceable possession of the property, whichis now found in the posses- 
sion.of the defendant, he has made out a prima facie case; and the bur- 
den is cast upon the defendant, to show that the change of possession has 
been by the consent of the plaintiff, or by operation of law. 


[3.] Whether the plaintiff has or has not consented, is a question of fact, 
which must vary in each particular case; and may or may not be inferred, 
according to the circumstances which haye been proven. 

[4.] Allissues under the Possessory Warrant Act, are mixed questions of 
law and. of.fact; and whenever the: finding below, is against: the princi- 
ples of equity and justice, a new trial should be ordered. 

[5.] In cases under the Act of 1821, which is a harsh Statute, and one in 
derogation of the Common Law, a time should be fixed for the trial, and 
the parties allowed a reasonable opportunity to procure their testimony. 

[6.] The Superior Court, in hearing a certiorari, is restricted to the errors al- 
ledged to have been committed on the trial below; and cannot award a 
re-hearing, on the ground of newly-discovered evidence since that trial. 

[7.] Where a certiorari is granted, to review the proceedings of an Inferior 
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Judicatory, all the Magistrates who presided on the trial, should answer 
the certiorari. 


[8.] All the material allegations-in a certiorari ought to be fully answered, 
or assumed as true. . 


[9.] Does a certiorari lie to correct the decision of a Court convened to hear 
and determine cases, under the Act of 1821? Quere?- 


Certiorart, from Troup Superior Court. May Term, 1853. 


For the facts of the case, and the questions made and de- 
cided in the Circuit Court, see the opinion delivered by the 
Supreme Court. 


BenJ. HItt, for the plaintiff in error. 
BuLL, for the defendant in error. 
By the Court.—Lumrxw, J. delivering the opinion. 


This was a proceeding under the Possessory Warrant Act of 
1821. 

Julius C. Todd, on the 9th. day of October, 1851, made 
oath before Thomas J. Bacon, a Justice of the Inferior Court 
of Troup county, that he had recently been in the quiet, and 
legally and peaceably acquired possession of two negro girls, 
Amanda and Margaret, of the value of one thousand dollars; 
and that about the 20th day of August, of that year, said 
slaves were taken, carried away and disappeared, by fraud or 
some other means, from the possession of the deponent, and 
without his consent; and that he believed that said negroes had 
been received and taken possession of by William B. March- 
man, of Troup county, under some pretended claim; and with- 
out lawful warrant or authority; and that deponent bona fide 
claimed. a title to, or an interest in, the said negroes, and the 
"possession thereof. 

Whereupon, Mr. Justice Bacon, issued his warrant, directed 
to the Sheriff or his deputy, commanding him to apprehend 
Marchman, as well as seize the negroes and to have them be- 
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fore him or some other Justice of the Inferior Court of said 
county, to be dealt with as the law directs in such cases. 

On the same day, Thomas Davis, as D. Sheriff, executed the 
warrant, by arresting the body of Marchman, and seizing the 
two negroes, and bringing them before Squire Bacon, and two 
of his associate Justices, Samuel Reed and William F. Fannin, 
who passed the following order in the premises: “upon a hear- 
ing and investigation of the testimony, it is ordered, consider- 
ed and adjudged by the Court, that the defendant, William R. 
Marchman, deliver up the negroes named in the warrant, to 
Julius C. Todd, and that the Sheriff place them in his posses- 
sion, upon his giving bond and security, as required by the 
Statute, in such cases made and provided; and that the de- 
fendant pay the cost of the suit”. 

Marchman applied to Judge Hint for a writ of certiorari 
against said proceeding, who directed the same to issue. 

In his petition for certiorar?, Marchman states, among other 
things, that the Justices, on the trial, proceeded without ask- 
ing or requiring him to say, whether or not he was ready to 
hear testimony from the plaintiff, and to investigate the issue. 
And that he, by his counsel, several times during the progress ‘ 
of the case, notified the Court that he had not announced himself “y 
ready. He alleged that he had not time to summon his wit- 4 
nesses and prepare for the trial; that, nevertheless, the case 
was forced to a hearing. He states, that the testimony was 
about this: that Todd proved by Blount C. Ferrell and Thom- 
as Price, that they had, at different times, previous to the 
20th of August, seen two negro girls in the possession of Todd, 
resembling those then before the Court; and that they had 
not seen them there since that time. Witnesses knew not how 
they came there, nor to whom they belonged. Todd proved 
by Thomas Davis, the arresting officer, that he found the ne- 
groea in possession of defendant, on the day he made the ar- 
rest. ‘Todd here closed his case, when Marchman, by his 
counsel, moved the Court to dismiss the warrant, on the ground 
that Todd had made out no such case as was authorized by 
the Act of 1821, inasmuch as he had not shown that the ne- 
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groes were either violently or fraudulently taken or enticed 
away from his possession, or in any other manner without his 
consent. 

The Court refused the motion. 

Marchman then applied to the Court, to continue the case 
"or suspend the trial, until he could procure testimony by which 
‘he could prove the consent of Todd, to defendant’s possession 
of the negroes, and his acknowledgment of defendant’s right 
to the same. : 

This application was over-ruled by the Court. 

Defendant then tendered in evidence, a deed made by him 
to his deceased daughter, formerly the wife of Todd, to the 
negroes in dispute, of which the following is a copy: 


“¢Groraia, Troup County: 

“Know all men by these presents, that I, William R. 
Marchman, of the county and State aforesaid, for, and in con- 
sideration of the natural love and affection which I bear’ to- 
ward my beloved daughter, Martha J. Todd, wife of Julius C. 
Todd, of the county of Troup, and State aforesaid, formerly 
‘Martha J. Marchman, have this day given, granted, and con- 
‘veyed, and by these presents, do give, grant and convey unto 
the said Julius C. Todd, in trust, to and for the sole and sepa- 
rate use and benefit of her, the said Martha J. Todd, wife of 
the said Julius C. Todd, and daughter of myself; as aforesaid, 
two negroes, to wit: one, a girl, by the name of Amanda, 
about fourteen years of age, dark complexion, now in the pos- 
session of him, the said Julius C. Todd; and a negro girl, 
about eleven years of age, of bright complexion, by the name 
of Margaret, and their future increase, under the following 
limitation and restrictions: that is to say, the said negroes 
and their future increase, are to be the sole and separate pro- 
perty of the said Martha J. Todd, during her natural life, in- 
dependent of the control of her said husband, and not subject 
to his debts now, or hereafter to be created, and at her death, 
to be equally divided amongst her children or their representatives 
.then living, share and share alike; and if she shall have no 
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lawful children at her death, to be divided between her brothers 
and sisters, share and share alike; and to be controlled and 
managed by her said husband, only for the use and trust afore- 
said. ; 
“In witness whereof, I have hereunto set my hand and affix- 
ed my seal, the day and year of our Lord, to-wit: the twenty- 
eighth (28th) day of December, eighteen hundred and fifty. 

. “WwW. R. MARCHMAN, [L. 8.] 
Signed, sealed and delivered in presence of 

Test, Davip B. TurNER, 
Sam. C. Reep, J.'1. c”’. 


Defendant next proved the death of his daughter, without 
issue. And by Cicero Marchman, his son, that sometime after 
his sister’s death, he, witness, by the direction of his father, 
sent to Todd, who lived in LaGrange, a negro boy and cart— 
the usual mode of transacting such business—to bring home 
Amanda and Margaret; that he came to town the same day 
himself, and met the cart and negroes in the streets, leaving 
with their plunder. It was about 10 o’clock in the forenoon. 
He saw and conversed with Todd, who made no objection what- 
ever, to the removal! of the negroes; in consequence of which, 
he supposed that all was right with him. Hesaw Todd again 
several weeks afterwards, when he invited witness to his room, 
and hada conversation with him. That he then seemed dis- 
satisfied that the property had been settled on his wife, by her 
father; and said that he was not aware of the fact, until he 
examined and found the deed.on record, the day the negroes 
were sent back. That had he known of it, he never would 
have received them at first; for that he would not give a dol- 
lar for property tied up in that way. Witness replied, that he 
was informed of it, before he married his sister; that it was 
his father’s invariable habit with all his children; and hoped 
that he, Todd, would be satisfied, and all be friendly. 

Defendant here closed his case, and moved to be discharged, 
which the Court refused to do; but awarded judgment for the 


plaintiff. 
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He then excepted to the judgment of the Court, upon. the 
following grounds, to-wit : 

1st. Because the Court erred, in permitting the case to pro- 
ceed, .without requiring the defendant to announce whether he 
was ready for trial or not; and after being notified by coun- 
sel, during the progress of the cause, that the defendant had 
not announced himself ready. . 

2d. Because the Court erred, in refusing the motion to dis- 
miss the warrant, on the ground that it was not such a case as 
was authorized by the Act of 1821, and could not be sustain-: 
ed under that Act. 

3d. Because the Court erred, in holding that the testimony 
-of Todd was sufficient to bring the case within that Act; and 
‘sufficient in law, to sustain the proceeding under that Act. 

4th. Because the Court, in deciding that under that Act 
‘and the warrant, plaintiff was not required to prove, either a 
‘violent or fraudulent taking or enticing away the negroes from 
the possession of the plaintiff or a disappearance from his pos- 
‘session, without his consent. 

5th. Because the Court erred, in maintaining . that the send- 
‘ing for and getting the negroes, in.the manner shown, by 
the testimony of the defendant, was such a disappearance and 
‘taking possession of the negroes, as was prohibited by the 
Act of 1821. 

6th. Because the Court erred, in presuming the possession 
’ .of the defendant not peaceable. 

7th. Because the Court erred, in not granting a continuance to 
‘the defendant, on the ground, that he had not announced him- 
‘self ready, nor been called on to do so; and that the Court 
‘chad been several times so notified ; and that defendant could 
prove by Mr. Leary, whose testimony he had not been able to 
‘procure, by his arrest, that plaintiff did consent, and send the 
negroes to the defendant; and that consequently, his posses- 
sion was not tortious, but peaceable. 

8th. Because the Court erred, in not holding the case up a 
sufficient length of time, to enable defendant to obtain his 
proof. 
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All of the foregoing exceptions were duly presented in wri- 
ting, and over-ruled by the Court. 

Defendant further stated, in his petition for certiorari, that 
since the trial before the Justices, he- has discovered that he 
can prove, by one James Leary, that Todd said to him, the day: 
the negroes were sent for, that Marchman had sent for the ne-- 
groes, and that he had returned them to him; and that he 
would have done this, even if the property had not been set- 
tled; and that he promised his wife, before her death, that: 
there should be no difficulty about the property. Marchman 
asserts his belief as to the truth and materiality of this proof, 
and that he could and would have produced it on the trial, if 
sufficient time had been allowed him for that. purpose. 

Thomas J. Bacon and Samuel Reid, only two of the three. 
Justices who presided at the hearing, answered the certiorari. 

They state, that when the case was called, both sides, to the 
the best of their recollection, announced themselves ready. 
That Todd’s counsel introduced and examined his witnesses ;- 
and that at the close of each examination, the witness -was. 
turned over to defendant’s counsel, who replied that he had 
no questions to ask. 

That when counsel closed for Todd, the attorneys of March- 
man moved to dismiss the warrant, on the ground that the 
plaintiff had failed to make out a case, under the Act of 1821. 
The Court over-ruled the motion and proceeded to try the is- 
sue, according to their view of the Law, when the defendant’s 
cour.sel arose and expressed surprise that the Court would de- 
cide the case before them, when defendant had never an- 
nounced himself ready. The Court stated that they were un- 
der the impression that the defendant had announced. And, 
at any rate, as he had suffered them to remain under that. be- 
lief long enough to hear a motion from their side, after the 
plaintiff had closed, they would arrest the case. That it cer- 
tainly was their impression, at the time, that he had announced 
himself ready for trial. They may have been mistaken. 

They admit it to be true, that application was made to post- 
pone the final determination, to enable the defendant to pro- 

















82 SUPREME COURT OF GEORGIA. 


Marchman vs. Todd. 











cure testimony, to prove the consent of Todd to the removal of 
the negroes, and his acknowledgment of plaintiff’s right to the 
same, which was refused by the Court. 

It is admitted by the return, that the testimony given in on 
the trial, as set forth in the petition for certiorari, is substan- 
tially correct. 

At May Term, 1853, of the Superior Court, the case thus 
made was called for trial, when Marchman, by his counsel, 
moved the Court that William F. Fannin, one of the Justices 
of the Inferior Court presiding on the trial on said pos- 
sessory warrant below, be required to answer the certiorari— 
which motion the Court over-ruled, the same having been an- 
swered by a majority of the Court. It was next moved that 
the two Justices who had answered, be required to answer over, 
on the ground that the allegations in the certiorari had not 
been fully answered—the exception being taken without objec- 
tion, ore tenus, before the Court. The Court refused the ap- 
plication, on the ground that the answers and the allegations 
in the certiorari were substantially the same, and were there- 
fore sufficient. 

The plaintiff, in certiorari, by his counsel, informed the Court 
that Thomas J. Bacon, one of the Justices, was desirous of cor- 
recting a portion of his answer, to-wit: so as to read, that de- 
fendant’s counsel arose and expressed himself surprised that the 
Court should proceed to decide the case, without permitting 
the defendant to introduce any testimony, after the plaintiff 
had closed, (the Justices having proceeded to the decision of the 
case, immediately after the plaintiff closed,) and that defend- 
ant did announce to the Court, during the progress of the 
plaintiff’s testimony, that he had not announced himself ready ; 
and thus, moved the Court that the correction be allowed to be 
made by the Justice. The counsel for Todd agreed that the 
first part of the proposed correction be considered as made, and 
the Court ruled that the balance was immaterial, if made—and 
that the Court would over-rule the point made on the facts, admit- 
ting them to be true, if not appearing that the defendant had, at 
any time, made a motion to continue the case. 
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To all of which decisions, counsel for Marchman excepted. 

The several grounds taken in the certiorari, were then ar- 
gued—all: of which were over-ruled ; whereupon, counsel for 
Marchman ‘excepted. 

The Court further held, that a new trial could not be grant- 
ed, on account-of the newly-discovered evidence, since the ‘fal 
in the Court below. 

And to this decision, counsel for Marchman excepted. 

The Court, on over-ruling the grounds taken in the certiora- 
ri, for a new trial, held that the burden of proving that the ne- 
groes were taken from the possession of Todd by fraud, violent 
or other means, without his consent, was not on Todd, as this 
would be requiring him to prove a negative—but that March- 
man was bound to prove consent, Todd having shown possess- 
ion in himself, and sanction of that possession by Marchman. 

And to this ruling, counsel for Marchman excepted.’ 

The Court further held, that though under all the facts 
shown, the case’ was, in the opinion of the Court, with the 
plaintiff in certiorari, yet, the Court would liken the Justices 
below to a Jury, in ‘deciding facts, andnot disturb their yer-: 
dict. 

And to this opinion, Marchman, by his counsel, excepted. — 

[1.] Did the plaintiff, Todd, make out a case under the Act 
of 1821? ‘It is insisted that he did not; that the Statute: 
contemplates cases only, where possession hiss been obtained 
by fraud, violence or seduction. Such tortious possession may’ 
have been, and probably was, mainly in the eye of the Legis- 
lature, in providing this summary remedy. And some flagrant. 
case, of this kind, had likely occurred, which induced the pas- 
sagé of the Law; but a simple perusal of the Act, i is prs iar! 
to show that it takes a much broader scope. 

The preamble to the Act recites, that “WHEREAS a practice’ 
hath been followed by some persons, having or laying claims to 
negroes and other personal property, to take or convey away 
the same, by violence, seduction or other means, or to harbor 
or otherwise take or cause'to be taken out of the possession of! 
VoL. XV. 5 
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the adverse claimant, without due course of law—and often- 
times to remove the same out of the State, to the great injury 
of the true owner; and whereas, manifest injustice and many 
serious mischiefs may arise from such’a practice, which is pro- 
ductive of frauds, violence, and quarrels, and bloodshed”’ : 

“* Be it enacted therefore, That upon complaint, made on 
oath by the person injured, his agent or attorney, toany Judge 
of the Superior or Justice of the Inferior Court, or any Justice 
of the Peace, that any negro or negroes, or other personal chat- 
tel, have been taken, enticed or carried away by fraud, violence, 
seduction or other means, from the possession of such deponent, 
or that. such negroes or other personal chattels, having been 
recently in the quiet and legally and peaceably acquired pos- 
session, of such deponent, have absconded or disappeared, with- 
out his or her consent, and as he or she believes, have’ been 
harbored, received or taken possession of, by any person or 
persons, under sdme pretended claim or claims, and without 
lawful warrant ‘or awtherity ; and that the said deponent, or 
the person for whom he is agent or attorney, bona fide, claims 
a title to or interest in the said negroes or other chattels, or the 
possession thereof, it shall be the duty,” &e. 

’ Thus, it will be seen that Mr. ‘Todd, if he did-not have the 
fear of God before his eyes, and I by no means intimate, that 
he did not, for I see no reason to doubt but that he is a strictly 
conscientious man, certainly did have the Digest, for he swears, 
as every man should, when he considers himself entitled to a 
Statutory remedy, in the very words of the Act. 

It will be perceived, moreover, that the Law applies ‘to ev- 
ery possession which has been acquired without the consent of 
the opposite party, or without authority of law. It affords a 
mode of redress, as to personal property, somewhat analagous 
to the Forcible Entry and Detainer or Forcible Detainer Act, 
in relation to real estate, except that the relief in the former 
case is more full and complete, than in the latter. 

[2.] Was the evidence submitted by the plaintiff, ‘sufficient 
to make out a prima facie case, under the Statute? 
The proof established that Todd was in the possession of 
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the two slavesin August, 1851; that they were removed from his 
premises and found in the possession of Marchman. Here, 
then, is a prima facie case. As property is stolen—it is 
found in the possession of B. The burden.is cast upon B, to 
account for or explain his possession. The onus was cast upon 
Marchman, in this case, to show the consent of Todd to this 
change.of possession. 

[3s] Did he do this? Our brother Hix1 thought that he 
did. At least, he held that the weight of the testimony was with 
Marchman. And so we think. It was proven that he sent his 
servant and ox-cart, in open day, to the house of Todd, in the 
town of LaGrange, for the negroes; that Todd was at home 
that day; that the negroes were seea passing along the streets, 
in the mode that such removals are usually conducted; that 
the negroes, themselves, stated that they were going back to 
old masters, not to return any more; that Todd did not com- 
plain to Marchman’s son, with whom he kept company that 
day, that the negroes had been sent for or taken away; that 
three weeks afterwards, he remarked to Cicero Marchman, the 
brother of his deceased wife, that untilthe day the negroes left, he 
never knew of the deed of gift to his wife, which he found, 
upon the record, gave his wife a life-estate only, in the prop- 
erty, in the event of her dying without children, as she had 
done.. We repeat, that his consent to the return of the ne- 
groes, not only might, but in our judgment, should have been 
inferred from this evidence. 

[4.] Had the Superior Court the right to pass upon this 
proof? The Circuit Judge thought not. He analogized the 
decision of the Court below, upon the facts, to the verdict of a 
Jury, which he had no right to control. We apprehend thisis 
a mistake. All issues, under the Act of 1821, are mixed ques- 
tions of law and of fact. And the Magistrate before whom they 
are tried, renders his judgment upon both. When the case is 
brought up, therefore, upon a writ of certiorari, for review, it 
opens the whole question. And the dernier tribunal must pass 
upon both. We esteem this an important principle in cases of 
certioraré from all Inferior Judications; and one which must 
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“not be relinquished, nor its application abridged. And when- 
~ever the finding below, is against the principles of justice and 
equity, a new trial should be granted. 
[5.] Ought a continuance to have been allowed the defend- 
vant ? 
I would remark that this is a harsh proceeding; it is in der- 
‘ogation of Common Law. It is not entitled, therefore, to a 
very indulgent interpretation. What does this record disclose ? 
That on the 9th of October, 1851, that the affidavit was made, 
‘the warrant issued and served, Marchman and the negroes 
“brought. before the Magistrates, and he put instantly upon his 
‘trial! In a few short hours this proceeding was consummated, 
and two valuable slaves, sworn to be worth one thousand dol- 
lars, transferred from the possession of one citizen, where they 
‘had remained for months, without complaint, to that of anoth- 
er! This may well be called a summary ‘proceeding! The 
defendant, by his counsel, stated to the Court, several times, 
‘that he had not been called on to announce himself ready ; and 
during the progress of the trial, begged for time to pro- 
-duce proof of the consent of the plaintiff, that he should take 
back the negroes, which was refused. This privilege should 
‘have been granted. -The ends of justice required it. » In cases 
‘under this Statute, parties should always be allowed a reason- 
cable opportunity to bring forward their proof. And a time 
should be fixed—one or two days, or a longer or shorter pe- 
‘riod, as circumstances may require. 
[6.] In the petition for certiorart, Marchman swears that 
“since the trial before the Justices, he has discovered new testi- 
mony, which would prove that Todd had consented to return 
these slaves. Ought the Circuit Court to have considered this 
ground in acting upon the certiorari?» The inclination of our 
‘mind is, that-he could not; that his power extended only to the 
correction of the errors on the trial below. ‘The question has 
*been mooted, whether the special tribunal, summoned for the 
“trial of this cause, could have entertained a motion for a new 
“trial, to correct its own errors? It is clear, and such have 
been the adjudications of this Court, that where an appeal lies 
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from one Court to another, the Inferior Judicatory hasno pow- 
er to grant a new trial; for anappeal isa newtrial. But does 
the same rule obtain, where the decision in the inferior tribu- 
nal is final? It is a question worthy of examination, perhaps, 
but one which need not be decided now. 

There are several assignments of error, which we have not 
directly noticed, namely: the refusal of the Court to require 
Mr. Fannin, one of the Justices who presided on the trial, to 
answer the certiorari. Also, in over-ruling the motion requi- 
ring the two Justices who did answer, to answer over. 

[7.] In cases like this, all the Magistrates who presided on 
the trial below, should answer the certiorari. It is not a mere 
transcript of the record that is sent up; but like'a bill of ‘ex- 
ceptions m this Court, the certiorari and return, are intended 
to supply those facts which do not appear of record. | Some of 
these might be remembered by some of the Magistrates, which 
are.not recollected by the rest. 

(8.) Ef the answers filed are not full, they should be made so. 
Here the Court refused to direct a further return, for the rea- 
son that that already made, corresponded, substantially, with 
the statements in the petition for certiorari. And this was 
right. The allegations in the certiorari ought either to be 
fully answered or assumed as true, for the purposes of the de- 
cision. 

[9.] It has been argued, that a certiorari does not lie in 
this case. Whether it does or does not, has not been adjudged 
in the Superior Court, and canuot be, therefore, in this Court. 
It may well be questioned, whether the Legislature has made 
suitable provision for carrying imto effect the grant of power in 
the Constitution to the Superior Courts, to correct errors by 
certiorari, in all Inferior Courts. In cases originating in the 
Inferior and Justice’s Courts, and all others, where the office is 
permanent, there is no difficulty ; but suppose Mr. Justice Ba- 
con, who issued this warrant, had presided alone, as he might 
have done—perhaps, under the Act, ought to have done—upon 
the trial, and had since died, (may his life be long preserved !) 
to whom would the remittitur have been sent back? The in- 
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‘cumbent on the Inferior Court, who was elected to fill his va- 
‘cancy, or one of the surviving members.of that Court, and 
which? And why toany of these, more than to any other 
Magistrate, who might originally have issued the warrant? 
‘Suppose the three Justices, who actually presided, have since 
been superseded or resigned, or their commission has been va- 
“cated by resignation or otherwise, who will take charge of this 
‘ease, when it goes back? ‘True, it so happened that a major- 
ity of the Inferior Court, proper, did hear and determine this 
case, but that was accidental merely, and did not .constitute 
that tribunal the Inferior Court. Our brother Bacon merely 
vealled in his two colleagues as convenient helps—he could have 
.acted without them. 

Suppose a Judge of the Superior Court acted, ashe might 
“do, would a certiorari lie from himself to himself, to correct his 
own errors? Suppose he should take it into his head to disre- 
gard the mandate emanating from himself, and refuse to re- 
spond to the certiorart—what.then? Besides, was it ever in- 
tended that six month’s delay should intervene in applying for 
-& certiorari, in such.a.summary proceeding as this? Would it 
‘not virtually annul the very object for which the Statute was 
passed? Better resort to trover at once. 

Our astute brother Hii has asked for a reversal, and it is 
ordered, upon the grounds indicated in this opinion, and we 
leave it to him to pursue his remedy, hoping that he may not 
‘meet with as much difficulty in finding a Court to try his case, 
as did Mr. Stephens the Government in South America, to 
‘which he was accredited by the President, who, after overtaking 
.@ Military Chieftan, whom he had been chasing for months, 
wrote home that he was at a loss whether to return on his com- 
Mission, cept corpus, or non est inventus. 
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No. 3.—Tue Justices oF THE INFERIOR Court oF PIKE CouN- 
TY, plaintiffs in error, os. THe GrirriIn & West Pornt 
PLaNk Roap Co., defendants in error: 


[1.] In forming a Special Jury, it is'‘a good cause of challenge, to one on the 
Grand Jury list, that he has expressed an opinion as to which party ought 
to prevail, or that he has a wish or desire as to which should succeed. 

[2.] The person thus challenged, if challenged, is a competent witness to 
prove the matter of the challenge. 

[3.] Persons summoned merely as talesmen for the Special Jury, need not be 
sworn as Grand Jurors. 

[4.] In Equity, whatis admitted in the answer, is notin issue. It need not 
be proved. 

[5.] A new trial will not be granted for an erroneous decision, if the decision 
has hurt nobody. 

[6.] In a bill for damages, for obstructing a highway, and a bill for opening 
the highway, the actual loss which the plaintiffs have sustained by the ob- 
struction, up to the time of trial, is the measure of the damages. 

[7.] The agreement between the Road Commissioners and the Plank Road 
Company, to the effect, that the former should accept from the latter, for 
parts of the Flat Shoals Road, such compensation or damages. as. referees,. 
appointed under the Company's Charter, should fix, estopped the Commis- 


sioners of Roads ; and therefore, estopped the Justices of the Inferior Court | 


from saying that such parts of thatroad were not necessary to the Plank 
Road Company. And the awards, if operative at all, could only contribute 
to this effect of the agreement. 


[8. 9.) The interest of the citizens of Pike county, in the result.of the suit, 
not being certain—but if certain, being the samesort of interest which the 
citizens of a county have in the result of an indictment for an offence pun- 
ishable by fine—they are not incompetent as Jurors in the case, or as wit- 
nesses against the Plank Road Company. 


In Equity, in Pike Superior Court. Tried before Judge 
Srark, April Term, 1853. 


This bill was filed by the Justices of the Inferior Court of 
Pike county, for the use of the people thereof, against the 
Griffin & West Point Plank Road Company. 

The bill alleges, that the Company had seized and appro- 
priated to their use, the public high-way, leading from the 
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City of Griffin to the Flat Shoals, on Flint River, passing 
through three Militia Districts in the said county of Pike, and 
known as the Flat Shoals Road; that by fraud, and combina- 
tion with the Commissioners of Roads in said. districts, “the 
Company had procured the appointment of Commissioners, as 
provided by the terms of their Charter, who had assessed, in 
one of ‘the districts, no damages or compensation, and in the 
others, merely nominal compensation, for the use of the public 
road, as the site to be occupied by the plank road; that the 
Commissioners of Roads, in two of the districts, had, in ac- 
cordance with the award of the arbitrators appointed, proceed- 
ed to execute a fee simple title to the public road, sixty feet 
wide, to the said Company. 

The bill charges, that there was no necessity for the said 
Company to-appropriate and occupy any part of the said pub- 
lic road with their plank road; and that by so doing, they 
have violated: the provisions of their Charter, which, the bill 
alleges, confers no such right. 

The: bill charges,:in order to show that no such necessity ex- 
ists; that Mr, Heely, the contractor, had proposed to build the 
road for $300 less; per. mile, if they would allow it to be laid 
down in a site different from that of the public road. 

The bill charges, that the acts and doings of the Company, 
in appropriating the public road, &c., tend to the injury of 
complainants, as guardians of the interests of the people of 
Pike county, inasmuch, as if said Company shall be allowed so 
to do, they will be compelled, in compliance with the wishes of 
a large majority of the people of the county, to open a new 
road, along and near the site of the Flat Shoals road, thus 
occupied by the Plank-road, and that such public road, will 
cost the county of Pike, not Jess than $6000. 

The bill prays that the Company may be enjoined, until se- 
curity is given for such damages as may be recovered against 
them; that a perpetual injunction be granted, the deeds can- 
celled, and that the Company be decreed to pay such damages 
as complainants may have sustained, as the guardians of the 
pecuniary interests of the people of Pike county. 
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The defendants filed answers, denying all fraud charged in 
the bill, and alleging the perfect fairness of the whole transac- 
tions. 

They also filed pleas, setting up the awards, with answers 
supporting them, denying all fraud. Also, a plea stating that 
since the commencement of the suit, the General Assembly of 
Georgia had laid out and established a new county, viz: the 
county of Spalding, in which new county, was included a large 
portion of the highway stated in the bill. 

At the trial, the Court ordered the issues upon the pleas, to 
be tried at the same time with the main issues made by the 
bill and answers. | 

Counsel for the Plank Road Company, moved the Court to 
have the Grand Jurors in attendance and sworn, brought into 
Court, for the purpose of placing them upon the voir dire, to 
see if they, or any of them, were liable to challenge for cause. 
The Court granted the motion, and the Grand Jurors were. 
each placed upon his voir dire, and various questions asked by 
the Court, as to “the formation and expression of an opinion 
as to which party ought to prevail in the cause”; and farther, 
“have you any wish or desire as to which party ought to suc- 
ceed in this cause”; and those Jurors answering in the affirm- 
ative, were excluded, for cause. 

By this means, the Jury were reduced below eighteen.— 
The Court then ordered talesmen to be summoned, who were 
sworn simply as Special Jurors, and not impanneled regularly 
as Grand Jurors. To this whole proceeding, the counsel for 
complainants objected; and the Court overruling the objection, 
they excepted thereto. 

Counsel for the Plank Road Company objected to the whole 
array, on the ground that they were all citizens of Pike county ; 
and that if the complainants succeeded in recovering damages for 

the obstruction of the highway, those damages would, by in- 
creasing the county funds, diminish the necessity for taxation, 
for the repair of the highways. The Court overruled this ob- 
VoL. xv. 6 ; 
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jection, and this is assigned as error by the Plank Road Com- 
pany. 

The complainants offered to read an exemplification of the- 
order passed in 1830, by the Inferior Court, opening the Flat 
Shoals Road. The Court refused to allow it to be read, be- 
cause the fact was not denied. To this decision, complainants 
excepted. 

The complainants then offered to read certain letters of his 
Honor, Judge Stark, to show at what. time the application was 
first made to his Honor, for an injunction. The Court rejected 
this evidence, and complainants excepted. 

The complainants then proposed to prove, by. certain of their 
counsel, that the bill was presented to his Honor in August, 
1850, and kept by him until 15th of Sept. 1850, when it was 
returned, with his sanction refused. The Court rejected the 
evidence, and complainants excepted. 

The complainants then tendered in evidenee, a notice, served 
on the 22d of July, 1850, upon the Plank Road Co., of their 
intention to resist the Company’s usurping the highway ; and 
requesting the Company to desist from its designs and acts, in 
taking, appropriating and obstructing the highway. The Court 
rejected this testimony, and complainants excepted. 

The complainants then proposed to prove how much the 
Flat Shoals Road, occupied by the Plank Road, was worth per 
mile; and how much it would'cost' the county to obtain. the 
right of way and build another road—all which the Court re- 
jected, and complainants excepted. 

Complainants then proposed, in various ways, to introduce 
proof, as to the necessity existing for the Plank Road Compa- 
ny to occupy and take the public highway. For instance, they 
proposed to prove, that the Plank Road Company could have 
got the right of way over a route off the Flat Shoals road; 
and one passing through a country not obstructed by mountain 
barriers, ravines, &c. The Court refused to let them introduce 
the proof, and they excepted. 

Complainants then required defendants to produce their 
books, under a notice, for the purpose of showing the amount 
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of tolls they had received. The Court refused to compel the 
defendants to respond, and complainants excepted. 

Defendants then, in response to a notice from complainants, 
produced the book containing the Minutes of their Board of 
Directors. Complainants examined it, and then declined to 
introduce it. Defendants insisted the book was then evidence 
for either party, and offered it as such, which was objected to 
by the complainants, and the objection over-ruled by the Court ; 
to which decision, the complainants except, and say it is error. 
The defendant then read, as evidence, from the Company’s 
Minutes, a By-Law of the Company, as follows: “Passed 12th 
April, 1850—19th Sec. All travel over the Plank Road for 
neighborhood purposes, shall be free of toll, to wit: such as 
going to church, funerals, mill, muster, Courts, elections, 
blacksmith shops, after physicians, medicines, and neighbor- 
hood visits of every kind. Notwithstanding, it was objected 
to by complainants—to which decision complainants except, 
and say it was error. Complainants then closed. Defendants 
introduced no other evidence. After argument of counsel, the 
Court charged, in substance, as follows : 


The Justices of the Inferior Court 


of Pike County, Bill, Fe. 
v8. Tried at Pike, 
The Griffin and West Point April Term, 1853. 
Plank Road Company. 
CHARGE. 


(After a brief summary of pleadings,) charged as follows: 
This bill is filed to restrain the usurpation of a franchise by 
the Plank Road Company, and to recover damages for the in- 
jury done to the county thereby. Since the filing of the bill, 
a portion of the public road alleged to have been illegally. and 
fraudulently seized by the defendants, has been, by an Act of 
the Legislature, included in the county of Spalding, and with 
that portion of the road, you have nothing todo. Pike coun- 
ty has no interest in it,.as is coneeded by the complainants. — 
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A right of way, isa right to pass over the lands of another— 
“over a public road—every one has this right to pass, free.— 
The Flat Shoals road, a portion of which is alleged to be frau- 
dulently occupied by the defendants, to the exclusion of the 
public, is admitted to be a public road, duly established by ex- 
press authority of law, or by proscription ; in either case it is, 
or was, before its occupancy by the defendants, to all intents 
and purposes, a free public road. When this bill was first pre- 
sented for my sanction, I refused to sanction it, chiefly be- 
-eause I thought the Judges of the Inferior Court were not the 
‘proper parties. Previous to the American Revolution, the 
»public roads were parts and parcels of the royal prerogatives— 
‘they appertained to the Crown, and were called the King’s 
Highways. By the Revolution, the State of Georgia suc- 
‘ceeded to. all the sovereign rights of the Crown: and hence, I 
‘thought all the public highways belonged to the State ; and 
that this bill should have been brought by the State, or an in- 
‘formation, at the instance of the Solicitor, for and in behalf of 
‘the citizens of the State. Besides this, 1 thought I saw a 
rmanifest impropriety, in the Inferior Court embarking in law- 
suits in other Courts, except in cases expressly authorized by 
law; or, in cases where its right to do so, arises by necessary 
implication, from the exercise of some well defined right or 
duty. also thought I sawan impropriety in their entering into 
a law-suit as parties, when they would, by law, have to select 
the Jurors to try the cause—not that I apprehended, or do now 
apprehend any abuse of power, in the selection of Jurors by 
that Court; but the course proposed to be adopted, I thought 
wrong in principle ; and that the bringing of the case in the 
name of the State, would obviate all difficulties on that score. 
For these, and other reasons, I withheld my sanction from the 
bill. The decision was excepted to, and the Supreme Court 
‘have thought, that from the interest which the complainants 
‘haye in the fund, under the awards mentioned in the bill, (a 
‘matter which has escaped -my attention,) the Inferior Court 
‘have the right to institute this suit. The Supreme Law inter- 
“preting power of the State has so adjudged; and the judg- 
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ment must be obeyed and respected. You are, therefore, to 
consider-all objections to the parties as removed; and that the 
complainants are properly-in Court. In behalf of the complain- 
ants, it is insisted, that. in procuring the right to a portion of 
the Flat Shoals Road, there have been numerous violations of the 
defendants’ Charter; and that-thereby, the public has been de- 
frauded out of the right of way, and they insist on a restitu- 
tion of that right, and damages for its violation. It is the 
duty of the Court to instruct you in matters of law; and by 
these instructions you are absolutely bound. Fraud is usually 
a mixed question of law and of fact. For instance, a bill is 
filed to set aside an award—the complainant alleges that the 
award was procured by fraud, in this—that one of the referees 
took a bribe from the prevailing party. In such a case as 
that, the Court would instruct you, that an award obtained by 
bribery, must be set aside, leaving the Jury to determine, from 
the evidence, the question of fact, whether, in truth, a bribe 
was given. So, in the case before you, it will be the duty of 
the Court, to instruct you what fact or facts amount to such a 
fraud as will be sufficient to set aside the proceedings under 
which the defendants claim the right of using and occupying, 
with their Plank Road, certain portions of the Flat Shoals 
Road in this county. It will be exclusively your province to de- 
termine whether or not these facts have been proven, either 
positively or by circumstances.: The 6th, 7th, 8th and 14th 
sections of the defendants’ Charter, repeatedly read in your 
hearing, point out the mode by which this defendant may ob- 
tain the right to use and occupy with their Plank Road, cer- 
tain portions of the public road. Now if, in the various de- 
partures from the Charter, you find to exist, in the proceedings 
under which the defendant relies, or in any of them,’ the de- 
fendants have obtained any advantage over the public, unfairly, 
or fraudulently, or without agreeing to render a fair equivalent, 
or fair consideration, after all these proceedings, under which 
they claim to have obtained the right of way over portions of 
the public road, must be set aside and treated’as nullities—and 
‘all such portions of the Flat‘Shoals Road, as have been thus 
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fraudulently appropriated to the defendants’ use, must be re- 
stored to the use of the public, by the grant of a perpetual in- 
junction. ‘The irregularities admitted to exist in the proceed- 
ings, will authorize you to look scrutinizingly into the whole of 
them; and if you discover that this Company has, by any 
trick, artifice or device, procured any advantage to itself, with- 
out a fair equivalent, then treat those awards and ratifications 
- as nullities; and let the parts of the road, which have been 

fraudulently usurped by the Company, be re-appropriated to 
‘the use as free roads. 

The defendants, by their plea, claim title to the portions of 
-the public road occupied by them, as having been obtained 
“without fraud, under the Charter, by purchase, for a fair and 
‘valuable consideration. By their answer, in support of the 
~plea, they-deny all. fraud, combination and collusion, and in- 

sist on the right tothe occupation of portions of the public 
road, by virtue of the award, in one of the districts, and by 
‘virtue of the awards and ratifications, by the Road Commis- 
sioners in the two other districts. They further contend, that 
the compensation paid, and to be paid by them, for the 
use and occupation of portions of the public road is: First. 
The general benefit and advantage accruing to the public, from 
‘the erection and establishment of the Plank Road. 2d. The 
pecuniary compensation set’ forth in the awards,~and which 
they say have been paid or tendered. 3d. The exemption from 
-labor, in keeping the public road in repair, by the road hands 
-of the different districts. 4th. The exemption from damage 
and inconvenience, to individuals, land-holders, from having a 
Plank Road and public road, both running in the same diréc- 
tion and in close proximity to each other.. 5th. They insist, 
that the following By-Law of the Company, entered into, and 
constituted a portion of the consideration, for which the use 
of certain portions of the public road were conceded to them: 
12th April, 1850, 19th Sec.—All travel over the Plank Road, 
for neighborhood purposes, shall be free of toll, to-wit: such 
as going to church, funerals, mill; muster, court, elections, 
blacksmith shops, after physicians and medicines, and neigh- 
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borhood visits of every kind. The complainants reply to this 
portion of the defence, that this by-law is the act of the de- 
fendants, and may be repealed at the pleasure of the Compa- 
ny- But in the opinion of this Court, if the Company, or its 
agents, used the by-law as a means of procuring the right of 
way along a portion of the public road, and the use of the 
public road was conceded to them, partly on account of the ex- 
istence of the by-law, then the perpetual right to the benefit 
of the by-law vested in those for whose benefit it was passed, 
and it is irrepealable. The Company, by repealing it, can- 
not deprive the public of the benefits arising under the repeal‘ 
after having used it, in obtaining an advantage. This would 
be such a fraud by the Company, as the Courts would be bound 
to prevent. But it is contended by complainants, that the 
following objections exist to those awards ; and that they con- 
stitute such fraud, per se, as to vitiate the awards: Ist. That 
some of the appraisers had signed the petition presented to 
complainants, and were, before they entered on the duties of 
their appointment, in favor of conceding to the defendants the 
use of the public road, and had so expressed themselves in the 
petition. 2d. That the names of the appraisers, appointed by 
the Judge of the Superior Court, were suggested to the Judge 
by the defendants. 3d, That the compensation to be assessed 
by the appraisers, must be a pecuniary compensation, and that, 
the want of such compensation, vitiates the. awards. 4th. 
That the want of five days’ notice, of the time and place of 
trial, vitiates the awards. 5th. That the failure of the ap- 
praisers to state in the awards, particularly the nature and 
amounts of benefit and advantage from the erection of the. 
road, as well as the loss or damage from the obstruction of the. 
right of way &c., vitiates theawards. As regards the objec- 
tion, that some of the appraisers may have been, before the. 
trial, in favor of conceding to the defendants the use of the 
public road, and had so expressed themselves in the petition, 
might be an objection to the competency of an arbitrator or 
Juror, if made known before trial, and would constitute a cir- 
cumstance proper for consideration, in determing the ground 
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of an award; but a just award, untainted with fraud, or un- 
assailed by other evidence of corruption and partiality, in my 
opinion, should not be set aside, on such a ground as this alone. 
An award or verdict, rendered by an arbitrator or Juror, 
whose previous opinions are ascertained to be strongly in fa- 
vor of the prevailing party, before trial, ought to be the more 
narrowly looked into on that account; and yet, if the award 
or verdict were clearly just and righteous, and obtained with- 
out fraud, it ought not to be shaken, merely on account of the 
preposessions or prejudices of the Juror or arbitrators; for 
his preposessions may have been on the right side, and may have 
extended no further than law and justice demands. As re- 
gards the second objection, that the names of a portion of the 
appraisers were suggested to the Judge by the defendants, I 
am of opinion that these awards and ratifications, if free from 
fraud and collusion, cannot be set aside on that account. And 
again, it is contended, that the compensation to be awarded by 
the appraisers, must be a pecuniary compensation, and the ab- 
sence of such pecuniary compensation, renders the awards a 
nullity. The appraisers or commissioners must, before they 
act, take an oath, faithfully and impartially to discharge the 
duties assigned them. These duties are, to take into consider- 
tion the loss and damage which may occur, in consequence of 
the public road being taken, or the right of way being ob- 
structed ; also, the benefit and advantage the owners of the 
public road may receive, by the construction of the Plank 
Road. Now, if these appraisers were honestly of opinion, 
that the benefits arising from the road, exceeded the damage 
and injury; that the public interested in the old road, were get- 
ting the better end of the bargain, on account of the free 
travel to be allowed on the Plank Road, and the other public 
benefits arising therefrom, and the exemption of the citizens 
from road duty; if these are their honest convictions, they 
could not render a pecuniary consideration into the bargain, 
without doing violence to their oaths; and in the absence of 
fraud or collusion, you will not distrust these awards, on ac- 
count of the want of pecuniary compensation. It is further sought 
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to set aside these awards, because five days’ notice of the time and 
place of trial, was not given to the Road Commissioners. The 
object of giving the five days’ notice is, that the parties may 
have the opportunity of preparing for: trial ; and the, want of 
this notice would be a serious objection to these awards, and 
alone sufficient to set them aside, if it were shown that for the 
want of notice, the Road Commissioners were hurried into the 
trial, without opportunity for preparation, or were not, in. fact, 
ready for trial. It is not, however, stated, or im the bill, that 
they were less ready for trial, for want of the notice ; orthatthey 
insisted on the want of notice, before going into the trial.— 
You have before you the answers of a portion. of the Road 
Commissioners on this point. Another ground on which it: is 
sought to assail these awards and ratifications is, that there 
was no necessity for the occupation of any portion of the .Flat 
Shoals Road; and that the question of such’ necessity should 
be inquired into by yourselves; and if no.such necessity exist 
ed, then it is contended that the awards should be set aside. 
This Plank Road passes through a portion of three districts. 
in the county. of Pike—the 545th, 580th and the: 505th dis- 
tricts. From the county line to Driver’s, it occupies a portion 
of the Flat Shoals Road; from Driver's, for some distanee, it 
occupies the Zebulon Road—about which there is no complaint 
in the bill; from the Zebulon Road, it diverges towards. the 
Flat Shoals Road ; and at Reid’s late residence, it~ mtersects 
with and oceupies considerable portions of the Flat’ Shoals 
Road, -to its present terminus—all these facts are conceded. 
In two of the foregoing | districts, the Commissioners of Roads 
have ratified the awards. The Commissioners of Roads’ had 
the right, under the Charter, to agree with and convey ‘to:the 
defendants, by fair bargain and sale, the use of such portions 
of the public’ highway, as might be agreed upon as” rea- 
sonably necessary to be oceupied. by the defendants, in the 
construction of their Plank Road. Now, although the Road 
Commissioners may have refused to treat with, or make such 
conveyance to the Company in the first instance, until the 
VoL. XV. 7 
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judgment of arbitrators, indifferently appointed, might be 
had on the subject, under oath ; yet, if the awards, made with- 
out fraud, they, without fraud or collusion, in good’ faith to the 
public interest, ratifies the awards, in the opinion of this Court, 
the ratifications and awards are equivalent to an agreement 
and conveyance in thefirst instance. It being no where al- 
leged, in the bill, that the defendants do occupy or intend to 
occupy any more of the Flat Shoals Road, than was meant or 
intended to be conceded to them in the awards, these ratifica- 
tions and awards, if free from fraud or collusion, settled the 
question of necessity in these districts. As regards the 580th 
district, there ‘is no ratification of the’ award by the Road 
Commissioners—only one of them agreed to the award, and rat- 
ified it when made. The other two protested against it, sole- 
ly, however, on the ground of the inadequacy of the amount 
awarded against the Company. 

Tn looking to the award itself, we find it awards against the 
Company twenty-five cents per mile, if it shall think proper to 
take either the Fayetteville or Thomaston ‘Road ; and when- 
ever they may think proper to take the Flat Shoals Road, they 
shall pay fifteen dollars per mile. Now, in the opinion of this 
Court, this award, if fairly obtained, without fraud, settled the 
question of necessity, and has given the Company their elec- 
tion, to take the Flat Shoals Road, or either: of the others, if 
they thought proper: The record’ shows no dissent of the 
Road Commissioners, except as to the amount of compensa- 
tion. If the amount awarded was insufficient, their plain and 
adequate remedy was at law, by appeal, to a Special Jury—a 
failure to appeal, in the opinion of the Court, precludes them 
or others from opposing the awards, except for fraud or fraud-_ 
ulent collusion. And finally, it is sought to set aside these 
awards, because the appraisers have not stated in the award, 
particularly, or with sufficient particularity, the amount and 
nature of the loss and damage, and the nature and amount of 
benefit and advantage. 

The awards areirregular, in this respect, and notin conformity 
to the Charter ;. but, in the opinion of this Court, neither this ob- 

















MACON, FEBRUARY TERM, 1854. sf 
The Justices, &c., vs. The Griffin & West Point Plank Road Co: 








jection, nor either of the others, nor all of them together, are 
sufficient to overturn these awards and ratifications, if they 
were fairly obtained ; and if the public has not been defrauded, 
and if the public has not been deprived of some important and 
valuable right, without a fair consideration. The provisions 
of the Charter, the violation of which are ‘here complained of, 
are all directory, and intended to guard the rights of the par- 
ties against wrong—they are intended as dand-marks, for the 
guidance of the parties, and those entrusted with the care of 
the public interests, in the attainment of right, and in the 
avoidance of errorand fraud. Now, if the public, by-reason of 
any of the irregularities complained of, has been defrauded; 
that is, wrongfully deprived of any valuable or important right, 
in procuring these awards and ratifications, or either of them, 
then set them aside, and restore to the public all the rights it 
has been deprived of, by awarding a perpetual injunction.— 
But if the public interest has suffered no-detriment—if it has 
been deprived of no important or valuable right, without a fair 
equivalent; if there has been no fraud proven to your satis- 
faction, positively or by circumstances, all the provisions of 
the Charter should be construed so as to uphold the right and 
prevent the wrong ; if there has been no wrong or fraud, you 
will not allow the complainants to perpetrate a wrong, by a re- 
appropriation of this road to public use. 

The defendants had the right, so far as portions of the pub- 
lic road were necessary for the construction of their plank 
road, to obtain its use by fair bargain and sale, from the Road 
Commissioners, in the first instance ; and failing to do so, they 
had the right to obtain it by fair arbitration. In either instance, 
they had the right to obtain what is called a good bargain, if 
they could do so without fraud. The Road Commissioners had 
the right to obtain a good bargain for the public, if they could 
do so without fraud. _ Courts of Equity ought to relieve against 
contracts procured. in fraud, but-a Court of Equity cannot  re- 
lieve against a fair bargain or a fair award, untainted with 
fraud. 

It is again insisted, that through fraudulent collusion be- 
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tween the Road Commissioners and the defendants, the direc- 
tions and requirements of the Charter have been dispensed 
with, in obtaining possession of the public road; and that, 
therefore, the whole of the proceedings should be annulled. 
And the Court here instructs you, that such fraudulent collu- 
sion as this must annul the whole proceedings, under which the 
defendants claim.the title. You are to inquire whether or not 
the directions and requirements of Charter have been dispensed 
with, through any fraudulent collusion or design, between the 
the Road Commissioners and the defendants; if so, the whole 
of the proceedings. are to. be annulled. It must, however, be 
aifraudulent collusion, established by proof or circumstances to 
your satisfaction. Fraud is never to be presumed; it must ei- 
ther be proven positively or shown by strong unequivocal cir- 
cumstances. 

The evidence is all before you: the answers of the defend- 
ants, so far as they are responsive to the allegations in the bill, 
are evidence, unless overcome by other testimony, and are to 
ibe taken as true.. The answer of a defendant in Equity, im- 
‘mediately responsive to the allegations in the bill, must be ta- 
iken as true, unless overcome by the testimony of two witness- 
8, or one witness and circumstances corroborative of the testi- 
mony of that witness, sufficient to cast the balance against the — 
answer. 

Regulate your verdict by the principles of law, as laid down 
by the Court—find the facts for yourselves, of which you are 
exclusively the judges. 

To this charge complainants -excepted, and have assigned 
numerous errors thereon. 

In addition to the exception, as to the pannel of the Jurors, 
defendants also excepted to a decision of the Court, over-ruling 
@ similar objection to the witnesses of complainant, on the 
‘ground that they were interested, being citizens of Pike county. 

On these exceptions they assigned error.. 

Both causes were heard together in this Court.. 








-McDonatp and FLoyp, for the Griffin Plank Road Company. 
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By the Court.—Brnnina, J. delivering the opinion. 


Are the questions put to the Grand Jurors legal ? 

In the formation of a Special Jury, by the Judiciary Act of 
1799, there may be challenges for cause, as well as challenges 
without cause. (Cobb's Digest, 548.) The right ef challenge 
for cause, given by this Act, was not taken away by the Act of 
1810, “‘to amend the several Judiciary Acts” then in force in 
the State. This Act of 1810 requires that the Special Jury 
shall be formed in the following manner: The Clerk shall pre- 
duce a list of the Grand Jurors present and empannelled, from 
which the parties, plaintiff and defendant, may alternately 
strike out one, until only twelve are left, who shall forthwith 
be empannelled and sworn as Special Jurors, to try the “ap 
peal cause”. But this requisition is to be construed as apply- 
ing to cases in which the Grand Jury list, has upon it no per- 
son against whom there exists good cause of challenge. Its 
restriction to cases of this kind, is made necessary by con- 
temporary construction and usage, by other legislation, in 
part materia, and especially by a provision of the Constitu- 
tion, viz: that which declares, “that trial by Jury, as hereto- 
fore used in this State, shall remain inviolate’. Of these rea- 
sons, it is not necessary to speak with particularity. It may 
be remarked, however, that it is never to be presumed that the 
Legislature intends one of its Acts to be inconsistent with a 
provision of the Constitution. And in Jury trials, before the 
time of.the Constitution, challenges for cause were an essential 
element. 

‘This being so, is it, in the formation of a Special Jury, good 
cause of challenge against a person on the Grand Jury list, 
that he has expressed an opinion as to which party ought to 
prevail, or that he has a wish or desire as to which should sue- 
ced ? 

{1.] Itis. That is settled by Cook’s case. ‘Cook being 
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indicted for high treason, and the Jury called, he offered to 
ask the Jurors, in order to challenge them, if they had not-said 
he was guilty or would behanged; et per cur. This is a good 
cause of challenge’. (1 Salk. 153.) So Hawkins says, “it 
hath been allowed a good cause of challenge’’, that the Juror 
“hath declared his opinion beforehand, that the party is guil- 
ty, or will be hanged, or the like”. “Yet,” he adds, ‘it hath 
been adjudged that if it shall appear that the Juror made such 
«declaration from his knowledge of the cause, and not out of 
any ill-will to the party, it is no cause of challenge”. (Bk. 2, 
. ch. 48, sec. 28.) It is sufficient to say, that nothing of this sort 
. appears in this case. And see 2 Co. Litt. 157, a. (I.) (n.) (p.) 

If the formation and expression of an opinion, that one party, 
rather than the other, ought to prevail, be a good cause of chal* 
lenge, much more is the actual “wish” or “desire” that one 
party should so prevail, a good cause. Such wish or desire is 
partiality itselfi—not merely evidence of partiality—which is 
the most that the formation and expression of an opinion can 
be. 

These, then, are good causes of challenge. May they be 
‘proved by the testimony of the Juror, himself, or must they be 
proved by evidence aliunde ? 

Why may they not be proved by the Juror himself? They 
are matters of fact, and why is a person called as a Juror, not 
as competent to prove one matter of fact in the case, as anoth- 
er? Such person, unless interested in the event of the suit, 
or falling within some other exception to the general rule, that 
all persons are competent to testify as witnesses, is clearly com- 
petent to testify of any matter of fact. Surely authority is not 
needed to prove this. 

[2.] Persons, then, called as Jurors, are competent to testify 
#oncerning matters of objection to themselves, as Jurors. If, 
in such case, they do testify, it follows that their testimony is 
legal; and its being admitted by a Court, cannot be made a 
ground of error. 

That is this case. The persons of the Grand Jury, on being 
asked the questions above referred to, answered them without 
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objection, and the Court acted on the answers. The Court 
did right. 

Had these persons themselves objected to answering the 
questions, the result might have been different; although, I 
must say I strongly think it could not have been. 

The result would have been different, if they could have 
shown that answering the questions would render them infa- 
mous or criminal. Upon the trial of no issue, before any tri- 
bunal, Court or triers, is a person bound to tell what will make 
him out a criminal, or perhaps what will cover him with infa- 
my. 

And it is upon this ground that Jurors have been excused, 
by Courts, from answering questions on the voir dire. In 
C'ook’s case, (supra) the Court say “This is a good cause of 
challenge, (saying the prisoner is guilty or will be hanged,) but 
then the prisoner must prove it by witnesses—not out of the 
mouth of the Juryman. A Juryman may be asked upon a voir 
dire, whether he hath any interest in the cause—whether he. 
hath a freehold? for these do not make him criminal; but you 
shall not ask a witness or Juryman whether he hath been 
whipped for larceny or convicted of felony, or whether he was ever- 
committed to Bridewell for a pilferer, or to Newgate for clip-. 
ping and coining, or whether he is a villain or outlawed, be- 
cause that would make a man discover that of himself, which, 
tends to shame, crime, infamy or misdemeanor. So it is in this: 
case—the answer would charge him with misdemeanor or mis- 
behavior. Et per Powell, Justice. In a civil case, you may per-- 
haps ask a man if he has not given his opinion beforehand, up- 
on the right, for he might have done that as arbitrator between 
the parties—otherwise, in this case”’. 

When put upon his vow dire, the Juror becomes merely a 
witness, and he may be examined as a witness. He will be 
exempt from answering such questions as witnesses are exempt 
from answering, and from no others. 

The questions put to the Jurors in this case, are not such as 
witnesses would be allowed to refuse to answer; they are such 
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as would not make the Jurors infamous or criminal, no matter 
which way they might be answered.. 

When it so happens that talesmen have to be summoned to 
serve as Special Jurors, is it necessary that they should be 
sworn as Grand Jurors, before they can be used as Special Ju- 
rors? 

To swear them in such a case, as Grand Jurors, would at 
least be a useless act. And to make the failure, on the part 
of a Court, to do a useless act, a matter of error, there should 
at least be a Law commanding that act to be done, in unmis- 
takable terms. Is there such a Law, in reference to the for- 
mation of a Special Jury, by the means of talesmen ? 

There is no such Law. The Act of 1810 must be such Law, 
if there is any such. It declares that “all Special Jurors shall 
be taken from the Grand Jury list, in the following manner : 
The Clerk shall produce a list of the Grand Jurors present, 
and there empannelled, from which the parties, plaintiff and 
defendant, or their attorney may strike out one alternately, un- 
til there shall be but twelve Jurors left, who shall forthwith be em- 
pannelled and sworn as Special Jurors, to try the appeal 
cause”’. 

This Act is to be construed with all other Acts of the State, 
on the same subject. Construed in this way, it does not, as we 
have seen, abrogate the Law which gives the right to challenge 
Special Jurors for cause—it does not extend to cases in which 
the list of Grand Jurors empannelled and sworn happens to 
have on it persons against whom exist objections for cause, but 
only to cases in which the list has on it. persons against whom 
no such objections exist. So construed, in reference to the 
present point, it merely means to say that the “Clerk shall 
produce a list of the Grand Jurors present and empannelled, 
from which the parties” shall select a Jury, provided challen- 
ges, for cause, do not reduce the number on the list below the 
number required to make out a pannel of Grand Jurors; but 
that if challenges shall reduce the number on the list below that 
number, then the Act of 1799 is to come into play, which says: 
“The Court may order the Sheriff or his deputy to summon 
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by-standers or others, qualified as hereinbefore. required,’ for 
the trial.of such cause or causes, sufficient to. complete the 
pannel’. . And of course, if summoned, these talesmen,are: to 
have their names,put on the pannel of Grand Jurors, in the pla+ 
ces of those whose names have been struck from it. for cause. 
And this being done, .it completes the “pannel” for the occasions 
that is, for the purpose of supplying a means of obtaining a 
Jury for the trial of the special case in hand. - In order to com- 
plete the, pannel. for this. purpose, it is not necessary that the 
talesmen should also be sworn as Grand Jurors. 

This view is. confirmed by the.mode provided by the Act. of, 
1799, for selecting Special Juries for new trials. According 
to. that mode, the Clerk was to produce-a list of “the. origenal 
pannel of Grand Jurors returned to the term’; and the Spee: 
cial Jury was to. be made, by alternate strikes from this, list,) 
until only twelve should remain. . That is to say, the Jury was 
to be got from all of the whole thirty-six persons drawn for 
Grand Jurors, who had been returned to Court as summonedj 
to serve as Jurors. Now of the whole number so returned: asi 
served, not more than twenty-three could be sworn as Grandi 
Jurors; yet, the rest, over and above the, twenty-three, so, 
sworn, would be of.those from whom, equally with the sworn 
ones, the Speeial Jury would be to be struck. The substance 
of the mode was, that Special Jurors were to. be made out. of: 
those who were drawn as Grand Jurors; or in the event the: 
number of these should not be sufficient, then out.of talesmen; 
—‘by-standers or others” —of the class in the community td 
which the drawn Jurors belonged. It was of no concern to the. 
mode, whether any of the drawn or Tales Jurors should be: 
sworn as Grand Jurors or not. 

[3.] Upon the whole,.therefore, we cannot say that we find, 
in the Statutes, any direct or indubitable requisition for the do- 
ing of this useless act, swearing persons as Grand Jurors, mere- 
ly to qualify them to be Special Jurors. And we. cannot, 
therefore, say that we think the Court below erred in not re-. 
quiring this act to be done. 

VOL. XV. 8 
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»[4.] The object of using the order.of the Inferior Court, by 
which the Flat Shoals Road was: opened, as evidence, could 
have been only to show that that road was a publicroad. But 
that this road was and had been for twenty years, a public 
road, was admitted by the answer. The question, therefore, 
whether it was or was not a public road, was not in issue; and 
evidence is receivable, to prove only what is in issue. 

It was wholly immaterial at what time the application, by 
the Justices of the Inferior Court for an injunction, was. made 
to Judge Stark, unless the Plank Road. Company had notice 
of the application. The object of proving the time of the ap- 
plication could have been no other than to show that the Infe- 
rior Court objected to the course of the Plank Road Company; 
that is, to show that it did not stand by and see the Company 
lay out its money, without warning, and so to show that it had 
not given ground for the-implication, that it acquiesced in the 
action of the Company.. But nothing in the application. to 
Judge Starx for the injunction, could prove this. This was to 
be proved by something ef which the Company, not the Judge, 
had notice. 

Besides, it may be added that it does not appear that the 
Justices of the Inferior Court could have suffered any injury 
at all; by the rejeetion of these letters, had they been proper 
as evidence... The Company did not-prove that they had com- 
pleted any part of the Road, before they had notice of the pur- 
pose of the Inferior Court, to oppose their course in building it. 
The Company proved no acquiescence. 

This remark .is equally applicable to the pajogtion of the tes- 
timony of the counsel of the Justices, of the Inferior Court, 
which was offered to prove when the bill was presented to Judge 
Stark for his sanction, and how long he kept it. 

[5.] A new. trial will not be granted for an erroneous decis- 
ion, if it harms nobody. 

And as to Judge Starx’s letters, it may be-said, too, that 
they were not the best evidence—his sayings, whether verbal 
or written, could not bind the Company in this case. 

The rejection, as evidence, of the notice given by the Inferi- 
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or Court to the Plank Road Company, of the intention of the 
Court to resist the Company’s usurping the public road, and'‘al- 
so requesting the Company to desist from its acts and designs, 
in taking, appropriating and obstructing the roall,-was no mat- 
ter of error. 

1. That notice was admitted by the answer, and so was not 
in issue. 

2. The Plank Road Company offered ‘no proof to show any 
acquiescence on the part of the Inferior Court, in the Acts of 
the Company. Therefore, the Inferior Court had nothing to 
gain or lose by proving such a-notice. So its rejection could 
do them no harm. 

The rejection of the evidence-of Mangham, that the order or 
act of the Inferior Court, in which the Court use the words 
“the Court have bestowed on this subject the consideration 
which its importance demands,-and do not hesitate to express 
their opinion that it is the duty of the Commissioners of Roads 
to follow the Law, as laid down in the eighth section of the 
Act incorporating said Company”, was served on the Plank 
Road Company, was proper. That order or act was one to 
which that Company was not a party. And if it had been one 
to which the Company was a party, what use could proof of it 
serve.in the case? To show that the Inferior Court did not 
stand by acquiescing? But there was no proof or attempt at 
proof, that the Court did acquiesce. The Jury could not have 
found, on the ground of acquiescence. In a word, no harm'was 
done the Inferior Court, by the rejection of this evidence. 

The testimony of McLendon, which was offered to show how 
much the Flat Shoals Road, occupied by the Plank Road, was 
worth by the mile, and how much it would cost the county to ob- 
tain the right of way and build another road, was properly re- 
jected. The object of this testimony must have been to enable 
the Jury to measure the damages to which the complainants 
supposed themselves to be entitled. 

What damages did they pray for? What relief did they 
pray for? 

They prayed as follows: “ that the defendants to this bill 




























"60 SUPREME COURT OF GEORGIA. 
The Justices, £c., ve. The Griffin & West Point Plank Road Co. 


“may, by the decree of this Court, be perpetually enjoined from 
‘taking, appropriating or using any part. of said public road, for 
‘the construction of, said plank road, or for the collection of toll, 
.or from obstructing the same, in any manner. whatever”’. 

Also as follows: ‘that the said Company and defendants 
“hereto, may be decreed to pay such damages to your orators; 
as have been by them sustained, in consequence of the wrongful 
‘and fraudulent proceedings aforesaid’. 

They also prayed for “general. relief’’ for a temporary. in- 

_junction of the building of the road, and for security to be gi- 

ven for the damages that might be assessed against the Com- 
pany. 

They did not pray for damages for the future, as well as the 
past appropriation of the Flat Shoals. Road, in.case it should 
turn out that the Plank Road Company should be found enti- 
tled to the future appropriation of it; that is to say, they did 
‘not pray for damages to be assessed to,them, in case it should 
‘be found that the Company, in taking the Flat Shoals Road, 
‘had. complied with its Charter. The whole prayer goes upon 
the assumption that the Plank Road Company had not com- 
plied with their Charter—had violated the Law—not upon the 
assumption that it had complied—that i it had not violated any law. 
And the case made by the bill, is one which will support only 
the former sort of prayer—not the latter. 

The damages, then, to which the complainants were entitled, 
if entitled to any, were for the wrongful acts which the Plank 
Road. Company had done, up to the time of the assessment. of 


such damages, if indeed the company had done any wrongful 


eee 

_, But, at that, moment, the measuring of damages had to stop. 
Thenceforth, the relief was of another kind—an injunction upon 
the Plank Road Company, from taking and obstructing the 
Flat Shoals Road, and a restoration of the complainants, to 
their full enjoyment of that road. The complainants, if enti- 
tled to anything, were entitled to indemnity for the past and 
security for the future—not to indemnity for both past and fu- 
ture—not to a decree giving the Flat Shoals Road to the Plank 
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Road Company, and to them, the complainants, in lieu ae 
a compensation in damages. 

The case being of this kind, what sort of facts were the com- 
plainants entitled to prove, to make it out—to make out the 
amount of damages to which they were entitled? The answer 
is, such facts as would go to show how much loss they had sus- 
tained by the obstruction of their road, for the length of time 
which the obstruction had lasted, viz : from the commencement 
of the obstruction up to the time of trial. 

Now the facts sought to be proved, are not of this sort.— 
What the Flat Shoals Road was worth by the mile—that is, 
worth in perpetuity, is not of this sort. What it would cost ® 
build.a new road, including the purchase, in perpetuity, of the 
right of way, is not‘of this sort. The Court below, therefore, - 
was right in not allowing either fact to be proved. 

[6. Am I to be asked what sort of facts, then, would be ad: 
missible, to show the amount of damages im the case, as made? 
I reply, with some hesitation, such facts as show the actual loss 
which the complainants have sustained, by reason of the ob+ 
struction of the Flat Shoals Road. Did they lay. out money 
in building a new road, to be used in place of the obstructed 
one? If so, this: money would be ‘an item in assessing the 
damages. Did they or those they represent, have to stay at 
home in consequence of the obstruction of the road, when their 
business called them abroad, to their injury, in such and such 
sums? Then these sums, perhaps, would also be items in cotint- 
ing the damages. 

These may, perhaps, serve as instances of the sort of faets 
which are admissible, to make out the damages in such a case 
as this. 

Yet, I niust confess, for myself, that I know of no law which 
gives damages at all,'in such a case. 

This case is one, simply of the obstruction of a highway—a 
public road. ‘Ifa wrong at all, it is the case of a common or 
public nuisance. It is the case of a crime—not of a private 
wrong. (4 Black. Com..167. 8 do. 218. do. 5,6.) Ttisa 
case to be reached by indictment, not by an action at Law, for 
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damages, or by a bill in Equity for damages and injunction. — 
It is true the public injury, of nuisance, carries within it injury 
‘ to private persons; but for the private part of the injury, the 
‘Jaw has provided a peculiar remedy, viz: one by the mere ‘act 
- of the party injured. The private person injured may, himself, 
abate or remove a nuisance. “If a new gate be erected across 
~the public highway, which is‘a common nuisance, any of the 
King’s subjects passing that way, may cut it down and destroy 
“it”. (8 Black. 5, 6.) “No aetion lies fora public or common 
“nuisance, but an indictment only, because the damage: being 
‘common to all the King’s subjects, no one can assign his par- 
ticular proportion of it; or if he could, it. would be extremely 
hard if every subject in the Kingdom were'allowed to harrass 
the offender with separate actions. For this reason, no person, 
natural or corporate, can have an action for a public nuisance, 
‘but only the King in his public capacity of supreme governor 
and paterfamilias of the Kingdom. Yet this rule admits of 
one exception, where a private person suffers some eztraordi- 
mary damage, beyond the rest of the King’s'subjects, by a 
‘public nuisance ; "in which case, he shall have a* private satis- 
‘faction by action. . As if, by means of a ditch dug across a 
public highway, which is a common nuisance, a man or ‘his 
horse suffer any injury by falling therein, there, for this par- 
ticular damage, which is not common to others, the party shall 
ave his action”. (8 Black. Com. 219, 220.) 
-! “fhe complainants do not show a case “within the exception. 
They do not show that they have been damaged beyond the 
rest of the people of the State. From what law, then, do they 
get a right to:an action—to a bill—to damages—to an _— 
tion? Iknow of none. 

/,‘And- then,'too, what'are the complainants to do with the 
-damages, if they should recover any? Divide them out among 
the citizens of Pike county, for whose “ use” they’ sue? in 
what proportion? apply them to county works, jails, court- 
houses, &c.? What law requires it ? 

» “And again, what is to be the effect of this suit upon other 
suits? It isto bea bar to other suits; in favor of the other In- 
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ferior Courts of the State, who may sue for the “‘use” of the - 
citizens of their respective counties. The obstruction of the. 
public highway is, to the citizens of every other county-in the. 
State—perhaps in the U. States, an injury of the same kind, 
if not of the same degree, asit is to the citizens of Pike. .The- 
bill seems to go upon the idea that the Flat Shoals Road Be- . 
longs to Pike county. If this idea were correct, the suit might 
perhaps be a bar to all other suits of a similar nature. But the. 
idea\is not correct. The road is a public road. Every man in 
the State—in the United States—in the world, for wee I 
know, has a right to pass over it. 

The road, therefore, belongs, if it may be said to belong at 
all, to the public, at least until the State shall say nay. And” 
this the Legislature assume, when they give the Road Commis- 
sioners absolute power over it, as they do in the Charter of the 
Plank Road Company. ; 

It is to be borne in mind, that this bill is not a proceeding 
under that Charter ; and therefore, is not affected by anything 
in that Charter, touching damages. It is a bill which has to 
live, if it live at all, in spite of that Charter—not by virtue of 
it. 

And the remedies for such an injury, over and above those 
prayed for by this bill, are, by our own Statutory regulations, 
ample. The Road Law of 1818° declares, that when “any 
person shall make any fence, or cut any tree, or make other 
obstructions in or across any public road, the Commissioners 
may be notified of the obstructions, if the same do not come 
under the knowledge of any of them, (and unless removed in 
two days,) such person shall, for every such offence, pay a fine 
not exceeding twenty dollars, to be recovered by warrant, un- 
der the hand and'seal of any Justice of the Peace, to be ap- 
plied as herein directed; and it shall be the duty of the over- 
seer of the road, forthwith to cause the said obstructions to be: 
removed’. (Pri. Dig. T3T.) 

And the Penal Code, for abating nuisances, provides most 
fully. (Id. 648.) 

Speaking for myself, therefore, I do not see anything inthis. 
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case; which. gives .the complainants. the right, to.any.. damages, 
much or.little—to. any damages, Thethen measured by this 
tule or-by that... 

» The complainants offered to proye i ~~ to have. bem neces- 
sary for the Plank Road Company to.take the part of the 
Flat Shoals. Road. which they took-—offered, to-prove that the 
Plank Road Company could have obtained. the right of way 
over,another,.route, off the Flat. Shoals. Road, and. passing 
through a,country free from ravines and :mountain. barriers.— 
TheCourt would not receive any proof for such purpose. 

And in charging the Jury, the Court. told them, among oth- 
er. things, that an award,. ‘‘if fairly .obtained, without fund, 
settled the question of neceesity”’. is 

_Was.the Court right in.these decisions?,. To answer. this 
question, we must look to some facts.im the case,.and to some 
provisions in the Charter of the Plank Road Company. 

, First,, as to some facts. in.the cases. : 

It appears, in substance, that between the Plank, Road Com- 
pany and the Commissioners of the Public Roads, for the dis- 
tricts through, which the Flat Shoals Road runs : .. 

1. Agreements were made, by which, the Commissioners were 
to,let.the Company baye that-road. on. certain terms, namely : 
for. such price .or compensation, as, .arbitrators should fix ; or 
such as.a Jury should. find; in case either party should wish. to 
appeal from. the arbitrators, to a Jury... This.is. known, by. the 
fact, that the Commissioners and, the Company appointed, un- 
der, the, ear an arbitrators for . fixing this. price or.compensa- 
tion. 

2 Te does Bok appear that the Comminsianee ' were te Sapcedan 
seduced into these.agreements.. And. it will appear presently, 
that the agreements were such as they had power to make. 

8. Itappears that under the agreements, arbitrators. acted 
and. designated. the terms.on .which the Haak Road Company 
was to have the Flat Shoals Road.. ‘ 

_4. It appears. that the Road Ne oat ie aa of. every. district, 
except one, ratified the awards for their respective. districts. 
5. It appears that as, to the award, which. was,not xratified, 
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the non-ratification was not unanimous; but that whilst two of the 
Commissioners disapproved the award, the third approved it; 
and that as to the disapproval of the two, it was put upon the 
sole ground, that the arbitrators had not “assessed as large 
an amount to be paid for said road, as those two believed they 
should have done”’. 

6. It appears that appeals from the awards were taken. 

7. That these appeals were entered by the complainants 
partly in their own names, and partly in the names of the Com- 
missioners of Roads. 

8. It appears that these complainants pray, that “ade- 
quate security” be given to them, by the Plank Road Compa- 
ny, to pay such damages as may be assessed against the Com- 
pany. This means, assessed in the cases in which appeals 
have been taken. Itis true, they also pray to have set aside 
the awards, and all proceedings between the Road Commis- 
missioners andthe Company; and therefore, they pray to set 
aside the appeals themselves. The bill is strangely incon- 
gruous. 

Second. As to some provisions of the Company’s Charter : 

1. By section five, the Plank Road Company has power to 
“‘nurchase any lands they may find necessary” for their road. 

2. By section six, it is declared, that if “land” be “‘re- 
quired” by the Company, “and the same cannot, for want of 
agreement between the parties, as to price, or for any other 
cause, be purchased from the owner, the same may be taken at 
a valuation to be made by Commissioners’, one to be ‘ap- 
pointed by the Judge of the Superior Court, one by the Com- 
pany, and one by the owner of the land; but ifthe owner shall 
refuse to appoint one, then two to be appointed by the Judge, 
and one by the Company. 

8. That the award of the Commissioners or arbitrators, how- 
ever, is to be subject to the right, in either party, of an appeal 
to a Jury, whose verdict is to vest the land in the Company, 
and in the other party, the right to the value of the land, aa 
found by the verdict. 

VOL. Xv. 9 
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4, Section seven declares how the award shall be made. 

5. Section eight defines the course to be pursued, “ when- 
ever it shall become necessary for the said Plank Road Com- 
pany to use any part of a public highway, for the construction 
of said: plank road”. This course is: 

1. “The Commissioners of Roads of the Militia Districts 
in which euch highway is situated, or a majority of them, may 
agree with the said company, upon the compensation and dam- 
ages to be paid by the said Company, for taking and using the 
highway”. 

2. “In case such agreement cannot be made, the compensa- 
tion and damages for taking sueh highway, shall be ascertain- 
ed in the same manner as the compensation and damages for 
taking the property of individuals”. 

Now, under these provisions of the Charter, there. are two 
ways by which the Plank Road Company can obtain land for 
its road. 

1. By agreement with the owner of the land. 

2. Without agreement with him, and in spite of him. 

Our concern is with the first. only, of these modes. 

There are two sorts of agreement by which the Company 
can obtain such land. First, an agreement, in which the par- 
ties to it themselves, the Company and the land owner, settle 
all the terms of it, including the price. Second, an agreement 
in which the parties to it, do not themselves, settle all the 
terms of it; but refer some of the terms—those relating to 
price or compensation—to third persons, to be settled by. those 
persons for them. 

Land obtained in either of these ways, is equally obtained 
by the mode of agreement of the parties. And an agreement 
to alien for a price already settled by the parties, is no more 
binding than ‘an agreement to alien for a price, to be settled by 
named persons, who are not parties., The land owner, in .co- 
operating in the second mode, acts voluntarily. Of his. own 
accord, he becomes a party to an agreement which involves the 
alienation of his land. 

Let it be admitted, however, that an agreement of this sort, 
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is nothing but an agreement to arbitrate a matter; and that it 
is attended by the ordinary incident of an agreement to arbitrate, 
viz: that either party may revoke the power of the arbitrators, at 
any time before the making of the award—still, at least, until 
the revocation is made, the agreement stands good. And in 
this case, no revocation by either party, the Commissioners of 
Roads or the Plank Road Company, ‘has ever been made. 

It is quite clear, too, that under the Charter, the Company 
may obtain, by agreement, any land which it pleases to obtain, 
lying so as to be used for the purposes of its read; and that 
as to such land as it thus obtains, it lies in the mouth of no 
third person to complain of the Company, on the ground that 
such land is not ‘necessary’ for the purposes of its road, ex- 
cept, perhaps, in the mouth of the State, in some proceeding 
against such Company, for a violation or an abuse of its Char- 
ter. 

Of course, in such a case, the mouth of the land owner him- 
self—of the party to the agreement, is closed. 

It is also apparent from the Charter—first, that the law- 
making power considered public highways to belong to the . 
State; and second, that it placed the Commissioners:of Roads, 
in the districts through which highways passed, in some re- 
spects, in the place and stead of such owner, the ‘State—that 
it gave to such Commissioners the same power of alienation 
over such highways, as private persons have over their lands. 

These matters of fact and of law being so, could the com- 
plainants—the Inferior Court—insist that the part of the Flat 
Shoals Road taken by the Plank Read Company, was not ne- 
cessary for the Plank Road, and that, therefore, the taking of 
it ‘was void? They could not. , 

1. Such part of that road had been taken by the Company, 
by virtue of agreements with the Road Commissioners of the 
districts through which such part passed—agreements, the ef- 
fect of which was, that the Road Commissioners bound ‘theni- 
selves to let the Company have the said parts of that road, for 
so much compensation as arbitrators, or asa Jury might desig- 
nate ;\ agreements, by the making of which, the Road Commie- 
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sioners admitted that there was no open, question between them 
‘and the Company, except as to the amount of compensation, 
if any, to be paid by the Company; and therefore, that there 
was no open question, as to the necessity of taking such part 
‘of the Flat Shoals Road, for the Plank Road. 

2. These agreements had been partially or wholly carried 
out. The arbitrators had been appointed—had made their 
awards, and these awards, except in one instance, had been con- 
firmed by. the Road Commissioners. In that instance, the 
award was approved by one Commissioner, and disapproved by 
the other two—only on the . ground that the amount of com-. 
pensation awarded was not enough, as they thought. This 
matter of disapproval was just such matter as, by the provisions 
-of the Charter, and by the terms of arbitration, was to be re- 
ferred, by appeal, to a Jury, for settlement. 

As to another award, a majority of the Commissioners with- 
-drew, if such a thing is possible, their confirmation. But they 
-did this'on a ground which is confined wholly to compensation. 
‘They said, “after reflection, we are and ever have been oppos- 
-ed to said Company’s taking ‘and using the whole of the now 
public road, without opening one by its side’’. 

The Commissioners of Roads do not once insist, that the 
part of the Flat Shoals Road taken by the Company, ought to 
‘be given up, because not necessary to the Company. They 
‘complain, when they complain at all, at what they consider the 
insufficiency of the pay, for certain parts of that road, so 
taken. For this, an appeal was the fit and the chosen remedy 
—chosen by the Justices of the Inferior Court themselves. 


And even these complaints, when made, are, put in no legal 
‘form forassertion. These Commissioners, none of them, appeal 
—none of them become parties complainants in this Equity suit. 


_If then, except as tothe mere matter of compensation—the 
jprice.to be paid—the Commissioners of Roads are not by these 
acts, and omissions toact, bound and estopped, it is difficult to say 
by what they would be. They have not revoked any power 
which they conferred..on the arbitrators, if they ‘could ‘re- 
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voke such power. They still stand to the agreement to refer the 
damages. 

3. But, although the Commissioners of Roads entered no ap- 
peals, the complainants, the Justices.of the Inferior Court, 
did. How they could appeal, in cases in which they were not 
parties, is certainly not very manifest; but, admitting that 
they could do it, does it not follow, that in appealing, they 
merely take the place of the parties to the case in which they 
appeal—the Road Commissioners; and of course that they 
are bound.and estopped by everything which binds and estops 
those Commissioners? Certainly it does. 

Again: in appealing, what do ‘they say? This: We are 
willing to be bound by the verdict of the Jury to which we ap- 
peal. What verdict can that Jury render? This: We find 
that the Plank Road Company shall have the highway, and in 
place thereof, the Justices shall have so much money or com- 
pensation. This is'the sole verdict the Jury can render. In 
appealing, therefore, the Justices say, we agree the Jury may 
render this—we agree the Plank Road Company may. have our 
highway, but then we must have their money... 

And again: in the bill itself, one of the prayers of the Jus- 
tices is, that the Plank Road Company may beenjoined “from 
further progressing with said work, in taking or using any part 
of the public highways in said county, wntil it gives adequate 
security to your orators, the Justices aforesaid, to pay such 
damages as may be assessed against it”. This prayer was 
sanctioned ; the security has been given ; and the Company hag 
gone on with the work. Now, when they ask for security for their 
damages, do they not say we are willing toacceptdamages? When 
the security they ask for has been given, do they not say, we 
have got all we want? It would seem so. 

Tf the Commissioners of Roads:were estopped, much more 
are these Justices estopped. All matter of estoppal which 

existed against the Commissioners, exists against them, and 
other matter besides, viz: the appeal—the prayer for security 
to.be given—the given security. 
No fraud or other misconduct is charged upon the Oommis- 
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sioners, for entering into the agreements to arbitrate with re- 
spect to the Flat Shoals Road. It is not said that the Com- 
missioners repent the having entered into these agreements. 
The conclusion is, that these agreements, of themselves, are 
sufficient to-estop the Conimissioners of Roads; and also, the 
Justices of the Inferior Court from complaining against the 
Plank Road Company, that the parts of the Flat Shoals Road, 
taken forthe Plank Road, were not necessary for the purposes 
of the Company; andthat much more are they sufficient to do 
this, when followed by the acts by. which they were followed— 
the appeals—the prayer for security—the gift of security. 
This being so, it is useless to pursue the inquiry further—to 
investigate the question whether the awards or the ratifications 
of the awards, were obtained by fraud or not; or whether a 
failure to comply with some of the directions of the Charter, as 
to the making of the awards, vitiates the awards or not. Let 
it be granted that the awards were obtained by fraud—that 
the ratifications were obtained by fraud—that the omis- 
‘sions to follow the directions of the Charter, as to the ma- 
king of the awards, vitiated the awards; still, the agree- 
ments, that the Company shall have the parts of the Flat Shoals 
Road, for such compensation as shall be named by referees, 
stand without objection ; therefore, they stand good ; and whilst 
they staud good, either of the parties to them have the right to 
have them enforced. The only effect, therefore, to follow from 
setting aside the awards, would be to give the parties—the 
Plank Road Company and the Road Commissioners, an oppor- 
tunity to begin, anew, the work: of executing the existing agree- 
ments to arbitrate the compensation. The effect would not be 
to vest in the Inferior Court power to say that no such arbitra- 
tion should take place ; power to say, we think the highway 
not necessary for your Plank Road; and therefore, you shall 
not have it for love or money. ‘The’ effect of setting aside the 
awards, would not ‘be to displace:the Road Commissioners from 
the place in which the State has placed them, and to place the 
Inferior Court in'that place, with power to do what the Char- 
ter gives none but the Road Commissioners powér to do: Even 
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if not the awards only, but the agreements on which they are 
founded, were set aside; if:not only superstructure were torn 
down, but foundation torn up, :this effect. would not follow.— 
Even then, the Road-Commissioners could make new agree- 
ments; could let the Plank Road Company have the highway, 
on just such terms as they might please to let. them have it on, 
and this, in spite of anything which the Inferior Court could 
& : : 

do or say to the.contrary.’ In short, the effect of setting aside 
the awards, would not be to give the Justices of the Inferior 
Court the right to-have the relief they pray for by this bill. 

Admit that everything done wnder the Charter, whether by 
the Company, the.Road. Commissioners, the Judge, the arbitra- 
tors or others, has been wrong, and is absolutely void, what is 
the consequence? Only to restore things to the condition 
which they were in, before any attempt was made ‘to execute 
the Charter. .The Charter will still stand;.the powers of the 
Road Commissioners -will still remain; the franchises of the 
Company. will still be'unabated. It will have forfeited noth- 
ing. Young vs. Harrison, (6 Ga.) Will the Justices of the 
Inferior Court have gained a-veto on the Road Commissioners, 
or have stepped into the places in which the Legislature placed. 
those Commissioners? By no means. 

[7.]. The decisions of the Court below, therefore, to the ef- 
fect that the question, whether it was necessary to the purposes. 
of the Plank Road Company; that they should have the site of 
the Flat Shoals Road, was:.barred by the awards,: were, in ef- 
fect, right. It- was barred by less than the awards, viz: by the 
agreements that there should be awards. 

There are other decisions in-the case, which were excepted 
to.. ‘What-has-been already said, disposes of most of the ex- 
ceptions; and those that it does not dispose of, are of such a 
nature-that if good, they can be of.no service to the plaintiffs 
in error. The‘errors complained of, if they exist, do the plain- 
tiffs in error no. harm,- As long as the agreements between the 
Road. Commissioners and the Plank Road Company, to arbi- 
trate, stand good, they give law to the case and to all con- 
cerned in the case. The most the Justices of the Inferior 
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Court ¢an do, is to ask to have those agreements fairly carried 
out. New referees and new awards, as to the compensation to 
be paid for the highway, are all to which they can possibly be 
entitled. 

I would not be understood, however, as saying that I think 
the Inferior Court has, in this case, any rights of any sort. 

The judgments, therefoxe, of the Court below, in the case 
of the Justices of the Inferior Court, as plaintiffs in error, 
against the Plank Road Company, ought to be affirmed. 

This disposes'of one of the: two cases which were consolida- 
ted. 

The other is a case in which the position. of the-parties is 
merely reversed. In that the Plank Road Company are the 
plaintiffs in error; they — to two decisions of the Court 
below: 

1. A deeision that citizens of Pike county were competent 
as Jurors to try the case. 

2. A decision that citizens of that county, were competent 
as witnesses for the Justices of the Inferior Court. 

What would be the wrong in this. case, should the Justices of 
the Inferior Court recover? According to the conclusions. to 
which we have come, it could only be damages for the obstrue- 
tion of a highway—the Flat Shoals Road—and an injunction 
to prevent the continuance of the obstruction. ‘Supposing, 
then, they should have recovered damages for that obstruction, 
what would they have been obliged to do with the money: so 
recovered? Doubtless to pay it over to the County Treasurer 
for county purposes, just as fines, under the Penal Code, have 
to be paid over to that officer for, those purposes. 

The Code declares, that ‘all fines imposed by this Act, as 
otherwise appropriated by this Code, shall be paid over by the 
Clerks of the Superior Court, tothe County. Treasurer, for 
county purposes”... (Pr. Dig. 661.) 

Now notwithstanding this provision, , it has bape. aihenias 
held by the Courts of Georgia, that,in criminal cases involving 
no greater punishment than a fine, citizens of the county are 
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competent, both for Jurors and for witnesses, on behalf of the” 
State. mi a 

Under this view of the Code, if the present case, instead of - 
taking the form which it has taken, had taken another, which 
it might. well have taken, viz: that of an indictment for ob- 
structing a public highway, the citizens of the county would 
have been competent, both for witnesses and Jurors. And yet, 
in that form, the result might have been a fine upon the defend- 
ant, which would go to the County Treasurer. 

[8.] In this State of things, would it be unsafe to.apply the 
maxim— U bi eadem ratio ibi idem jus? (Co. Litt. 10 a.) 

[9.] But the recovery of the Inferior Court would not stop 
at damages. If entitled to damages, they would be entitled to 
an injunction, to prevent the plank road from using the public 
highway. Such an injunction would be equivalent to the tem- 
porary or permanent destruction of the plank road. And this 
would, it may be safely assumed, be more or less of an injury 
to the public. A plank road is a public benefit. The citizens 
of Pike county are a part of the public: the part which would 
suffer most by the destruction of the plank .road in this case. 
The injunction would inflict this injury. The recovery which 
would give damages, would give the injunction. | Which would 
be the greatest to any particular citizen, the gain by the dam- 
ages, or the loss by the destruction of the plank road? Who 
can tell? No one. It is not certain, therefore, but that the 
citizens of Pike would lose more, in losing the plank road, than 
they would gain in gaining damages for the obstruction of the. 
highway, and in getting the highway re-opened. But unless it 
were certain that the citizens would gain by the result of the 
suit, if it resulted in favor of the plaintiffs, they are not incom- 
petent for Jurors or witnesses. The interest that disqualifies, 
is one that is certain. 

Upon the whole, we cannot say that-these persons were in- 
competent, either as Jurors or witnesses. 

We therefore reverse none of the decisions of the Court be- 


low. 


von. xv. 10 
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No. 4.—Grorce W. McGeues and Tuos. Scort, plaintiffs in 
error, vs. JEREMIAH Scott, Guardian, defendant in error. 


[1.] Where a principal, in a guardian’s bond, agreed with his securities, that 
if they would go upon his bond for a time, he would afterwards give a 
new bond, with different securities, and accordingly, such bond was subse- 
quently presented and refused by the Ordinary, and it did not appear that 
the security was good and sufficient for the protection of the minors: Held, 
that such agreement did not give, to the securities a right to have their 
discharge, upon the principal giving a new bond, with securities whom the 
Ordinary did not approve. 


[2.] Semble: Where such an agreement had been made, that if the bond and 
security were such ag should have been deemed sufficient, and the Ordina- 
ry had arbitrarily refused to receive the same, upon this being shown, he 
might be compelled to do so. 


Rule nisi, to discharge securities, on guardian’s bond.— 
Heard and decided by Judge Hint, May Term, 1858. 


At the July Term, 1852, of the Court of Ordinary of Troup 
county, plaintiff’s in error filed the following rule nis? : 

‘It appearing to the Court, that heretofore, to wit: at the 
May Term of this Court, 1846, Jeremiah Scott was appointed 
guardian of Leroy C.and-Sarah J. Scott, his own minors, 
and gave bond, in the sum of two thousand dollars, with George 
W. McGehee and Thomas Scott, as his securities; and it fur- 
ther appearing, that said McGehee and Scott became security 
on said bond, under a promise, by agreement with said Jere- 
miah Scott, that he would give another bond, with new secu- 
rity, and relieve the said McGehee and Scott. And it further 
appearing, that at November Term, 1851, of said Court, Jer- 
emiah Scott did give another bond, with other securities, as 
guardian for said minors; and no order having been passed, 
releasing the said George’ W. and Thomas, it is ordered by the 
Court, that said Jeremiah Scott and his securities, show cause, 
at the next Term of this Court, why an order discharging the 
said George W.. McGehee and Thomas Scott, should not be 
passed, nune pro tunc’’. 

At the hearing, the Court of Ordinary refused to make the 
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rule absolute ; from which decision, an appeal was taken to the 
Superior Court, and the judgment of the Ordinary affirmed.— 
To which decision, counsel for plaintiffs excepted. 


By the Court.—Starnes J. delivering the opinion. 

[1.] No such agreement as that which is set up in this case, 
could give to the securities the right to a discharge, upon the 
principal giving bond, with any sort of security.. Such an 
agreement might, perhaps, avail the parties, if the Ordinary 
approve the new security which is given, when it is presented. 

But it is out of the power of a principal and his securities, 
to make any such agreement, as would give them the right, 
upon the principal présenting a new bond, with any new secu- 
rities, to the Ordinary, whether he approved the same or not, to 
have their discharge. 

[2.] We will not say, if such agreement had been made, 
and in pursuance of it, a bond, with new and sufficient securi- 
ty, had been tendered to the Ordinary, which would have been 
sufficient and ample for the protection of the minors, and he 
had arbitrarily refused to receive the same, but that upon a 
case made, he might be compelled to do so. 

But this does not appear from the record here, nor that the 
bond and security tendered, is such as should be approved and 
received by the Ordinary, as the officer in whose discretion the 
law confided, for exercise of prudent watchfulness and care, in 
taking and receiving such bonds, And in the absence of this, 
we decline to control the discretion of that officer. 
Judgment affirmed. 
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No. 5.—Fanisu CARTER and another, plaintiffs in error, vs. 
Mary J. JORDAN, adm’x, &c. defendant in error. 


{1.] “Equity follows the Law”, has become the first maxim of Equity. 


[2.] Under this maxim, with*facts such as are those in this case, a Court. of 
Equity has no jurisdiction for relief, against a person out of the county. of 
his residence. 


‘[3.] But it has for discovery. 


[4.] A bill for discovery, will lie against one who has in the Common Law 
suit, an interest of such a kind as makes him, in effect, a party to that suit, 
although he is not named in it as a party. 


[5.] An order absolute, to take a bill for confessed, provided it is not answered 
by a ‘particular time, cannot be made at the first term of a bill. 


In Equity, in Troup Superior Court. Tried before Judge 
“Hitz, May Term, 1853. 


At the May Term, 1850, of Troup Superior Court, Benja- 
‘min 8. Jordan of Baldwin county, commenced his action of debt, 
-against.Mary J. Jordan, as administratrix of Warren Jordan, 
-on @ promissory note, made by the said Warren to him, the said 
Benjamin §. in 1841, for $4,360. 

Pending the action, Mrs. Jordan filed her bill against Ben- 
jamin S. Jordan and Farish Carter, charging, that in 1839 
Warren Jordan executed to the Georgia Rail Road & Banking 
Company, his deed of mortgage, in and to a large settlement 
of land in Hall county—several lots.in the town of Gainesville, 

three thousand acres of land in Baker county, and some sixty ne- 
groes, to secure the payment ofa note due said Company, for $22,- 
500 00—the whole of said debt to be paid in five annual instal- 
ments; that the said Warren, by successive payments, reduced 
said debt to about $15,000, when, in 1842, the Company trans- 
ferred the mortgage to Farish Carter, then and now of the 
county of Baldwin, in said State; that in 1842, Carter obtained 
judgment against one Wilchel and Warren Jordan, as indorser 
for $5,000, and obtained control of a judgment in favor of Ad- 
am G. Saffold, against Reuben Thornton and Warren Jordan. 
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The bill alleges that about this time, Warren Jordan was in 
feeble health, and his mind greatly impaired, so that he was 
unable to attend to business with safety and correctness, and 
was a fit subject for fraud; that said Benjamin 8. and Farish 
combined for the purpose of defrauding the said Warren, and 
concocted a plan whereby to secure to themselves the property 
conveyed in the said mortgage; that in every act of sale or 
purchase charged in the bill, both the said Benjamin 8. and 
Farish were jointly interested, and that they shared in the prof- 
its of every fraud perpetrated by them, or either of them, upon 
the said Warren ; that the said Farish entered into an engage- 
ment with Wilchel, not to press him on the said fi. fa. in order 
that he might keep the same open against the said Warren ; 
that the said Farish caused the said fi. fa. and the one in favor 
of Adam G. Saffold, to be levied upon the Hall county lands, 
conveyed by the ‘mortgage deed, to the Georgia Rail Road 
Company, and also ona part of the negroes, which were brought 
to sale on the first Tuesday in July, 1842. Carter was pres- 
ent at the sale, and did everything to prevent the property from 
bringing a fair price. Among other things, causing the whole of 
the lands to be put up at once, when purchasers desired it to 
be divided into smaller portions. He also caused it to be pre- 
claimed, that it was sold, subject to the Georgia Rail Road 
mortgage, which would be at once foreclosed. He begged oth- 
er creditors and the friends of the family of Warren Jordan, 
not to interfere with the plans of himself and the said Benja- 
min §. whereby he bought the said property for a mere nomi- 
nal sum. The bill set forth an agreement between the ‘said 
Benjamin S. and Farish, and one Reuben Thornton, in sub- 
stance, as follows:. 


“GEORGIA—HALL COUNTY: 


That in consequence of many intricate and unsettled mat- 
ters, connected with and growing out of the affairs of Warren 
Jordan, the aforesaid parties, to-wit: Benjamin S. Jordan and 
Farish Carter, of the one part, and Reuben Thornton, for him- 
self, and as agent for Warren Jordan, on the other part, being 
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interested therein, and being desirous, as far as possible, to 
avoid litigation and: unnecessary expense and trouble, and being 
desirous to save and secure something to the family of the said 
Warren, after the payment of the debts due to the parties of 
the first part, the said parties do agree that the business and 
affairs of the said Warren shall be closed and settled upon the 
following basis : The aforesaid parties of the first part, prom- 
ise and agree to collect together and dispose thereof, to the best 
possible advantage, for cash, all the property, both real and 
personal, belonging to the said Warren Jordan, becoming the 
purchasers of such portions thereof, as may not produce a fair 
and reasonable price at Sheriff’s sales, re-selling the same for 
the best cash price it will produce, from which fund, thus raised 
from the sale of the property of the said Warren, is to be paid 
the parties of the first part, all the claims and demands they 
hold against the said Warren, together with the necessary sum 
for the expenses incurred by them in settling said business ; 
and the balance, whatever there may bé left, after the pay- 
ments, as aforesaid, are made, shall be secured by the aforesaid 
parties of the first part, to the wife and children of the said 
Warren, in the manner and form hereinafter pointed out.— 
Secondly, the said Thornton, both for himself and as agent 
aforesaid, hereby covenants and-agrees, upon his part, that he 
will use all dne and lawful exertions, whensoever desired, so to 
do, to aid in the discovery, collecting together and sondemning 
the property belonging to the said Warren. 

In witness whereof, the contracting parties have hereunto 
annexed their hands and seals, and mutually exchanged this 
agreement, this, the 23d day of September, 1842. 

FARISH CARTER, [t. s.] 

B. 8. JORDAN, [1. s.] 

REUBEN THORNTON, [1. s.] 

WARREN JORDAN, [L. s.] 
By his authorized agent, Reuben Thornton. 


The bill charges that Thornton faithfully executed his part — 
of the ageeement, while the said Benjamin S. and Farish vio- 
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lated it in every particular, except that they collected the pro- 

perty and purchased it at Sheriff’s sale, but never caused it to. 
be re-sold; on the contrary, appropriated it to their own use. 

The bill charges that had they carried out, in good faith, the 

agreement, all the debts against Warren Jordan would have. 
been paid, and a remainder of at least $75,000, been left in. 
their hands. 

The bill goes on to charge the sale of a portion of the mort- 
gaged negroes, in the State of Florida, by the Marshall of said 
State, under and by direction of the said Benj. 8. and Farish, 
they having foreclosed the said mortgage, which were bid off’ 
for $9,000, (when they-were worth $18,000,) by an agent of 
the said Benj. S. and Farish. Also, the sale of the lands in 
Baker county, under the said mortgage, by the Sheriff of said 
county, when the said Benjamin S. and Farish, through various 
devices and schemes, as charged in the bill, were enabled to bid- 
off said lands, at prices far below their real value. The bill 
sets forth the death of Warren Jordan, in 1842. The bill, 
among other things, prays that the mortgage deed, and the. 
notes thereby secured, and the note sued on at Common Law,, 
may be decreed as fully paid off. It also prays an injunction 
of the Common Law action, and for general account and relief. 

To this bill, the defendants demurred for the want of juris- 
diction; and at the same time, pleaded to the jurisdiction of 
the Court, and supported said pleas by their answers. 

The Court over-ruled the demurrer and plea, and ordered 
the defendants to answer the bill by the first day of the next 
Term of the Court; and on failure to do so, the bill be taken 
as confessed. 


To which ruling of the Court, counsel for defendants except- 
ed. 


H, Warner and McDona Lb, for plaintiffs in error. 


B. H. Hit, for defendant in error. 
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By the Court.—Brxnine J ., delivering the opinion. 


The bill in this case," is for both discovery and relief. It 
was brought in the county of Troup. The defendants resided 
in the county of Baldwin. One of the defendants had sued 
the plaintiff, at Law, in the county of Troup; and the object of 
the bill, in part, is to enjoin that suit, and to discover evidence 
by which to defend it. 

The defendants insisted, that, as they resided in Baldwin, 
and the suit against them was in Troup, the Court had no ju- 
risdiction over them. They did this, both by demurrer and 
by plea.’ .The Court over-ruled them, and held that it had ju- 
risdiction. Was the Court right? This is the great question 
in the case. 

[1.] Aquitas sequitur legem has become the highest maxim 
of Equity. In a great case, Sir Joseph Jekyll says: “the 
Law is clear, and Courts of Equity ought to follow it in their 
judgments, concerning titles to equitable estates—otherwise 
great uncertainty and confusion would ensue; and though, 
proceedings in Equity are said to be secundum discretionem 
bonz viri, yet, when it is asked, vir bonus est quis? the an- 
swer is, qué consulta patrum, qui leges juraque servat. And,as 
it is said in Rook’s Case, (5 Rep. 99, b.) that discretion is a 
science, not to act arbitrarily according to men’s wills and pri- 
vate affections, so the discretion which is executed here, is to 
be governed by the rules of Law and Equity, which are not to 
oppose, but each, in its turn, to be subservient to the other.— 
This discretion, in some cases, follows the Law implicitly—in 
others assists it, and advances the remedy; in others again, 
it relieves against the abuse, or allays the rigor of it; but in 
no case does it contradict or overturn the grounds or princi- 
ples thereof, as has been sometimes ignorantly imputed to this 
Court. That is a discretionary power, which neither this nor 
any other Court—not even the highest, acting in a Judicial ca- 
pacity is, by the Constitution, entrusted with’. Cowper vs. 
Earl of Cowper, (2 Peere- Williams, 753.) 
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Is there, then, any rule of law, as to the counties in which 
persons are to-be sued? There is. In all “civil cases”, ex- 
cept cases ‘respecting the titles to lands’”’,.and except cases 
against joint obligors or joint promisors, the Constitution itself 
requires persons to be sued in the counties in which they re- 
side. In the Constitutions, both of 1777 and of 1789, this 
requisition was broader... In them, the requisition was, that all 
cases, except those concerning real estate, should be tried in 
the cgunty in which the defendant resided. The insertion of 
such requisitions, by the people of Georgia, in every Consti- 
tution which they have made, is strong evidence, too, that they 
deemed a restriction of the right of suit to the county of the 
defendant’s residence, to be a matter of vital importance. 

The rule, however, is only applicable to such cases as are 
“civil cases’. And this Court has determined the expression, 
“civil cases,” as used in the Constitution of 1798, not to in- 
clude cases in Equity. Gilbert vs. Thomas and others, (3 Ga. 
Rep. 578.) Be that so, still, “the grounds and principles” of 
the rule include cases in Equity. In Equity cases, there are 
appeals, ne exeats, stays of execution, judgment liens and so 
forth, the same as in cases at Law. And the county of one’s 
residence, is the place in which it is easiest for him to find 
sureties and bail, in cases of the one sort, or in cases of the 
other. 

So when you wish to discover whether there are any judg- 
ment liens upon a man’s property, who asks you for credit, 
there is no more reason why you should be forced to run into 
every county in the State, to look for judgments in Equity 
against him, than there is why you should do so, to look for- 

judgments at Law. 

The “ grounds and principles” of the rule which requires. 
persons, in “civil cases’, to be sued in the counties of their 
residence extend, therefore, to cases in Equity. 

Are there no exceptions to this rule? It is argued for the 
plaintiff in error, that the case made in the bill, is an exception 
to it; that that caseis one of those cases which is governed by 
VoL.’ xv. 11 
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the assumed rule, that “where a party has a just title to come 
into Equity for a discovery, and obtains it, the Court will go 
on and give him the proper relief, and not turn him round to 
the expenses and inconveniences of a double suit at Law’.— 
(1 Story Eq. §64, k.) 

Of this rule, Judge Story says, “Mr. Fonblanque has re- 
marked, ‘there are'some eases in which, though the plaintiff 
might be relieved at Law, a Court of Equity having obtained 
jurisdiction for the purpose of discovery, will entertain the suit 
for the purpose of relief. But there certainly are other cases 
when, though the plaintiff may be entitled to. discovery, he is 
not entitled to relief.. To strike out the distinguishing princi- 
ple upon which Courts of Equity have in such cases proceeded, 
would be extremely useful. . But after having given considera- 
ble attention to the subject, I find myself incapable of recon- 
ciling the various decisions uponit’. What the learned author 
desired to ascertain, has been found to be equally embarrassing 
to subsequent inquirers; and there is a distressing uncertainty 
in this branch of Equity Jurisdiction in England”. (Id. $66.) 

The idea that such a rule as this exists, was, in a late case, 
treated rather contemptuously, by Vice Chancellor Wigram. 
He said, “the first proposition relied upon by the plaintiff, in 
support of the equity of. his bil, was this: that the case was. 
one in which the right to discovery, would carry with it the 
right to relief. And, undoubtedly dicta are to met with, tend- 
ing directly to the conclusion, that the right to discovery may 
entitle a plaintiff to relief also. In Adley vs. The Whitsta- 
ble Company, (17 Ves. 329,) Lord Eldon says, “there is. no 
mode of ascertaining what is due, except an account, in a 
Court of Equity; but it is said, the party may have discovery 
and then go to Law. The answer to that is, that the right to 
the discovery carries along with it the right to relief in Equity”. 
In Ryle vs. Haggie, (1 Jac. § Walk. 236,) Sir Thomas Plu- 
mer said, “when it is admitted that a party comes here proper- 
ly for the discovery, the Court is never disposed to occasion a 
multiplicity of suits, by making him to go to a Court of Law 
for relief”. And in McKenzie vs. Johnson, (4 Madd. 373,) 
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Sir J. Leach says, ,‘ the plaintiff can only learn from this dis- 
covery of the defendant’s, how they had acted in the execution 
of their agency ; and it would be most.unreasonable, that he 
should pay them for that discovery, if it turned out that they 
had abused his confidence—yet, such must be the case, if a 
bill for relief will not lie’. 


“Now, in a case in which I'think that justice requires the 
Court, if possible, to find an: equity in this bill, to enable it 
once for all, to decide the question between the parties, I should 
reluctantly deprive the plaintiff of any remedy to which the 
dicta I have referred to, may entitle him. But I confess, the 
arguments founded upon these dicta, appear to me to be ex- 
posed to the objection of proving far too much. They can on- 
ly be reconciled with the ordinary practice of the Court, by 
understanding them as having been uttered with reference, in 
each case, to the subject-matter to which they were applied, 
and not as laying down any abstract proposition, so wide as the 
plaintiff’s argument requires. I think this part of the plain- 
tiff’s case, cannot’be stated more highly in his favor than this: 
that the necessity a party may be under, (ftom the very nature 
of a given transaction,) to come into Equity for discovery, is a 
circumstance to be regarded, in deciding upon the distinct and 
independent question of equitable jurisdiction. Further than 
this, I have not been able to follow the plaintiff’s argument”. 
(2 Hare. R. 298.) I quote from note 1 to section 64, k, of 
Story’s Eq. Jur. The italics, except of the word dicta, are 
mine. 

It is not necessary to say whether we do not consider the 
Vice Chancellor to be right or not. In reply to the argument, 
that this supposed rule applies to the case in hand, it is ‘suffi- 
cient to say: 

1. That it has never been applied to such a case in England 
such a ease could never have arisen in England. The ques- 
tion of the residence of the defendant, as affecting the right of 
suit against him, cannot arise there, because the Court of 
Chancery there, sits at but one place, and every person who 
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can be sued at all, has, of course, to be sued at that place, no 
‘matter where he resides. 2a 

2. That this-rule, if it is one, comes, in the present case, in 
‘eonflict with the rule, “ equity follows the law”, which is the su- 
perior rule ; and so it must yield to that rule. 

8. That this rule, if it exists, may, in-another way, be made 
‘available to the plaintiff in the bill, if. she chooses to avail her- 
self of it. She may file a bill, just such as the present one is, 
inthe county of the residence of the defendants, and by that 
bill, get the rélief she prays‘for by this, as- well as the discov- 
“ery. The Superior Court of that county, equally with the 
Superior Court of Troup, has power to enjoin-the Common 
-Law suit in Troup. She may, therefore, have that suit en- 
joined, and the matters involved in it, and in this Equity suit, 
determined in an Equity suit, which shall embrace those _ re- 
spective matters brought i in Baldwin. 

In respect to this maxim, “Equity follows the Law’, no 
more is intended to be said, than that it applies to such a case 
as this. ‘There is nothing inconsistent with thjs, in the de- 
cision. of this Court, inJordan et al. vs. Jordan, a case be- 
tween these same parties. (12 Ga. Rep. 17.) Inthe opin- 
ion of the Court, in that case, there’ are expressions which, 
perhaps, in effect, deny.the application of this maxim. to ‘this 
case; but if they do, they are but obzter dicta. The whole 
spirit of the opinion is in favor of a apytientity of the 
Taaxim. 

[2.] These things \ being so; the Court below was wrong, in 
holding that it had jurisdiction over the defendants in the 
Equity suit, for the purpose of giving the — relief 
against them. 

[8.] But Courts of: Equity have jurisdiction to compel dis- 
.covery;:in cases in which they have none to grant relief. And 
this is one of those’ cases. 

In'the Common Law suit, the complainant in Equity. had 
pleaded in defence, a plea of payment. The matters set 
‘forth in her billj-were sufficient; if proved, to. establish the 
plea: In the bill, she says this, too: “‘that she cannot prove 
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many of the facts herein charged, and necessary to her de- 
fence, as aforesaid, without a resort to the conscience of said 
Farish and Benjamin 8.” 

Now, it is true, that this, in strictness, is not a ‘cil allega- 
tion, to serve as a foundation for a bill of discovery. Strictly 
speaking, the particular facts which cannot be proved without a 
discovery, should be stated. But the allegation is amendable— 
its defectiveness was not specially insisted upon, in the demurrer; 
the demurrer, on the contrary, was put upon the single ground 
that the defendants resided in the county of Baldwin; the 
Court'below, probably did not have its attention even drawn 
to this point. For'these reasons, the plaintiff in the bill ought 
not to receive any prejudice, for the present, in this Court, for 
this defect. We assume, for the present, this allegation to be 
such as it should be—such as it must be made to be, by amend- 
ment, to save the bill, if hereafter specially ‘attacked on this 
ground. - Assuming this, the bill is a good bill for ‘discovery. 

The question of jurisdiction, as connected with the residence 
of the Jefendant, does not. extend to bills for mere discovery. 
The rule of Law—the Constitutional rule, is confined to the 
trying of cases. Bills of discovery are proceedings, not for 
trying cases, but merely for obtaining evidence. That they 
should be brought in the county of the résidence of the de- 
fendarit, and no where else, is not within the rule, or the 
grounds and principles of the rule. 

To the extent of discovery, therefore, the Court below was 
right in holding that it had jurisdiction of the defendants. 

But it was said that Carter, not being a party to the Com- 
mon Law suit, could not be a party to the Equity suit; that 
he was a mere witness. 

The bill states that Carter is jointly interested with Jordan 
in the note sued on at Common Law, and in the Common Law 
suit and in all the matters which go to make out the payment 
of the note ;' that. is, which go to establish the defence at Com 
mon Law. 

This'statement the demurrer admits to be true. 
Taking this statement to be true, and bearing in mind that 
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the bill makes a case which is good against either-defendant, 
for no more than discovery, is Carter'a proper party defendant? 

If the decisions which existed at the time of our Revolution, 
are to govern, he is; if the decisions which have: been made 
subsequently are to prevail, he, perhaps, is ‘not. 

- “A-mere witness cannot be made a defendant for discovery 
of what he is examinable to, unless he is interested. If the 
bill charges he is interested, the defendant must plead and sup- 
port it by an answer, denying that allegation, and cannot de- 
mur’. This is the result of Lord Hardwick’s decision in 
Plummer vs. May, made in 1749-1750. (1 Ves. 426.) 

This rule is cited as Law, ina recent elementary work of the 
“highest character, Daniel's Chancery Practice, 1,397. There 
‘exist, however, several late decisions, which must be ‘admitted 
to be rather opposed to its being Law. — Still, none of them’ex- 
‘pressly over-rule the case which establishes it. Plummer vs. 
May. These decisions are, Fenton vs. Hughes, (7 Ves. 287.) 
Irving vs. Thompson, (9 Sim. 17.) Glyn vs. Soares, (3 Myine 
§ Keen, 450.) - The decision in the last case was also repeat- 
ed in the House of Lords, (1 West.) Of these, the oldest is of 
the year 1802, and the others of the year 1839, and later. 

The case of Glyn vs. Soares was also in the Court of Ex- 
chequer ; and in that Court the case was decided in accordance 
with the rule in Plummer vs. May, and it was decided by. an 

able man, Lord Adznger.. It was from this decision of Lord 

Abinger’s, that the case was carried, by appeal, to the House 
of Lords. They reversed the decision, but a Queen was the 
party in whose favor the reversal was to operate—the Queen of 
Portugal—and it is almost impossible not to feel that this or 
some other improper thing had an influence upon the House of 
Lords, in the production of the decision. ‘The decision is cer- 
tainly at variance with the fundamental maxim of Equity, that 
a Court of Equity will give relief or assistance, in cases in 
which a Court of Law cannot. For in the case, as it was be- 
fore the House of Lords, a Court of Law could not give the 
remedy or assistance required, viz: a discovery from the Queen 
of Portugal. She was beyond the reach of any process of any 
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English Court. 1. She could not be served with a, summons, 
as she lived beyond the territorial limits of the, jurisdiction of © 
British Courts. 2..And if served, being the Sovereign of a. 
foreign nation, she was not bound to obey the precept. And 
she was, in fact, the real party to the Common Lawsuit, Soares : 
being but her agent, and a party, by the Law which governed. 
the House of Lords, cannot be compelled to testify, as a wit- 
ness, against himself. King vs. Inhabitants of Woburn. 
(10 East. 402.) 

But a. Court of Equity could have accomplished the object. 
It could have stayed the suit at Law, until her Majesty, the 
Queen, had seen fit to answer the bill. And principle, it 
seems, requires that the Court of Equity should have been ak 
lowed to do this, as Lord Adinger tried to make it do it. 

This being the state of the English decisions, whatis a Court 
of Georgia to do?- It is to follow the decisions of the older 
date—of the date prior to the Revolution of 1776. The mere 
fact that since the Revolution, decisions have been made in 
England, contrary to those made before, is not, to Georgia, ev- 
idence that those made before were wrong. It may serve to 
induce the Courts ef Georgia to recur to first principles, to set- 
tle the conflict; it can do more. 

Let us, then, in the present case, do this—recur to first bye 
ples. 

It is a first principle, that a Court of Equity will give relief 
or aid, if a Court of Law cannot. 

Can a Court of Law give the remedy or aid sought by this 
bill, with respect to Carter ? 

Tt i is at least somewhat doubtful, whether a Court of Law 
can compel a person to answer as a witness, with respect to 
any matter which may subject him to a civil action or to a pe- 
cuniary loss; or which may charge him with a debt. This 
was considered so doubtful by the British Parliament, that 
they passed a Law to,remove the doubt. (1 Cogn Ev. see. 
450.) 

It is never certain that.the summons of a Court of Law will 
reach a person as a witness; nor, if it reaches him, is it certain 
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that he will.obey it. And if the person is one, who has an in- 
terest inthe case adverse to that of the person who wants him 
for a witness, it is always certain that he has an interest in get- 
ting out of the way of service of the summons, and in refusing 
to obey it after service. 

If the person wished to be used as a witness in the Common 
Law case, occupies such a relation to it as makes him, in ef- 
fect, if not in form, a party to it, a Court of Law cannot com- 
pel him to swear against himself as a witness. (10 Kast. 402. 
above.) . 

Now this sort of relation is the one which Carter, according 
to the demurrer, occupies towards the Common Law suit. The 
note sued on, is his. and Benj. Jordan’s, jointly. The suit is 
for their joint use. It must, therefore, equally be a bar to any 
other suit, by Carter.as by Jordan. Jordan is but the agent 
in the suit, for Jordan and Carter. This being so, the Court 
of Law can no more compel Carter to be a witness’ for the de- 
fendant in the Common Law suit, Mrs. Jordan, than it can 
compel B. Jordan to be. 

But a Court of Equity can compel a discovery from either or 
both. According to principle, therefore, it seems that it should 
compel it. 

[3.] This Court feels justified, therefore, in following the ol- 
der decisions of the English Courts, at least a part of the way. 
It considers itself safe in holding that a bill for discovery will 
lie against a person who has an interest in the Common Law 
suit, of such a kind as makes him, in effect, a party to that 
suit, although he is not named in it as a party. 

But the defendants, by pleas, denied the allegations in the 
bill, to the effect that Carter was equally interested with Jor- 
dan, in the note and suit. They pleaded that Carter had no 
interest in the note or the suit. If this was true, the reasons 
for making Carter a party had no existence, and he should not 
have been made one. The Court below erred, therefore, in 
holding the pleas, in this respect, to be insufficient. If true, 
they were sufficient. 

But one other decision remains for notice—the order requi- 
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ring the defendants to answer the bill by the first day of the 
next term, and in default thereof, adjudging that the bill should 
be taken as confessed. 

[5.] It is somewhat doubtful whether any order, of any sort, © 
for taking a bill for confessed, can, under the fifty-third section 
of the Judiciary Act of 1799, be made at the first term of the 
bill. Ifany, of any sort, can be made, it ought not, as we 
think, to be. an order ‘absolute, but an order nisz. Even if, 
however, the order should, as in this case, take the form of a 
rule absolute, it would, practically, it is conceived, make no 
difference to the parties subject to it. . For cause, the Court 
would set aside the rule, though absolute, for such cause as 
would be sufficient to prevent a rule nzs¢ from passing into a 
rule absolute ; still, as we have to decide this. point, we-say 
that an order absolute, to take a bill for confessed, provided it 
is not answered by a particular time, cannot be made at the 
first term as a bill; therefore, we consider the order, in this 
respect, to have been erroneous. 





No. 6.—Evsgpius Siayron, plaintiff in error, vs. THomas M. 
JONES, defendant in error. 


[1.] When a judgment is transferred, andthe ,f._ fa. levied,on property, and 
a claim interposed, the assignee and not the original plaintiff, is the proper 
party to a writ of error. 


Claim, in Fayette Superior Court. ‘Tried before Judge 
Hitt, March Term, 1853. 


A preliminary’ motion was made to dismiss the ‘writ of error, * 
upon the ground, that no notice of the certifying and filing the 
bill of exceptions, had been given to the defendant 1 in error. ~ 
von. xv. 12 
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« 'The-facts were, that a fi. fa., issued in favor of Thomas M. 
Jones, against John T. Davis, had been transferred, in writing, 
by Jones, to William J. Russel. ‘The fi. fa. was then. levied 
upon a lot of land in Fayette county, as the property of: Da- 
vis, which was claimed by Usebius Slayton., The Jury found 
the property subject to. the fi. fa. Slayton, the claimant, filed 
his bill of exceptions, and served Thomas M. Jones ;with a no- 
tice of the signing and filing the same, but did not serve Wm. 
J. Russell. , 

Slayton, in his claim affidavit, describes the fi. fa. as one 
“in favor of ‘Thomas M. Jones.vs.:John.T. Davis and John 
W. Davis, and now (at the time of the making of the affidavit,) 
controlled by Wm. J. Russell, assignee”. 


TipweLL & Fuuuer, for the motion. 


HINEs, contra. 
By the Court.—Bennine, J. delivering the opinion. 


[1.} “It shall and may be lawful for. the plaintiff in any 
judgment or: execution, to-sell or transfer the same, by written 
assignment or control, and said sale or assignment. shall not 
be considered a discharge or satisfaction of said execution ; 
but the assignee may proceed to.collect. the same, for his own 
use, in as- full and ample a manner as the plaintiff could have 
done, if no such transfer. or assignment had been made”’.— 
This is the first section. of the-Act. of 1829, to authorize § the 
assignment of judgments and-executions. (Pr. Dig. 464.) 

Under this. Law, Russell, by. the assignment, stepped into 
the place of the assignor, Jones ;-and Jones. became. discon- 
nected with the fi.. fa. 

«i Slayton, whenshe entered his:claim; knew of this assignment. 

Russell; therefore, was clearly the plaintiff in the claim case ; 
and for that reason. he, instead of Jones, should have: been 
«served with the notice.» :- ee re 
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No notice of any sort having been served on. him, it is- ob- 
vious that the motion must ‘be sustained, and the case be dis- 


missed. 





No. 7.—Joun Biasy, plaintiff in error, vz. GEORGE PoWEUL, 
Administrator of John B. Russell, defendant in error. 


[1.] If. the main judgment be reversed, upon writ.of error, the subsequent 
judgment dependent thereon, is vacated; or if a judgment is given against 
executors in an action of debt, and a judgment, be afterwards given against 
them, to have execution of their proper goods, and -the first judgment be 
reversed, upon writ of error, the last judgment will be set aside. 


[{2.] So if a judgment ordering a new trial, be reversed upon writ, of error, 
the judgment on the new trial is thereby annulled ; and the party succeed- 
ing therein, shall have no fruit thereof. 


Trover, in Coweta Superior Court—motion to enter up judg- 
ment. Decided by Judge Hit, September Term, 1853. 


In this case, the following statement of facts was agreed 
upon by counsel for the parties, in the Court below: 

“ At the March Term, 1847, of the Superior Court of Coweta 
county, John Bigby instituted an action of trover, against John 
B. Russell, for the recovery of three negroes. At the Sep- 
tember Term, 1847, plaintiff confessed judgment, for cost of 
suit, and took an appeal. At the September Term, 1850; a 
trial was had, and the Jury found ‘for defendant. Upon this 
verdict, no judgment was entered up. At the same Term, a 
a rule nist for a new trial was granted, and the same contin- 
ued. Russel died, and George Powell became: his administra- 
tor, and was made a party in the said rule nist. At the 
March Term, 1853, the rule was heard, made absolute, and a 
new trial awarded. At the same Term, a trial was had, and 
the Jury rendered a-verdict in ‘favor of the plaintiff, “for 
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$1300, which: might be discharged by the delivery of two of 
the negroes, (the third being dead,) and $799 874 cents for 
hire—on which, a judgment was entered up, on the 15th: day 
-of March, 1853. On the 19th day of March, the defendant, 
Powell, delivered up the two negroes, and agreed to pay up the 
‘balance of the judgment in a short time, if an execution was 
not issued, which he did. 

On the 15th day of April, counsel for defendant, Powell, pre- 
-sented to Judge Ht a bill of exceptions, to the rule absolute, 
granting a new trial, which was certified and signed; and a 
writ of error was taken to the Supreme Court, at August 
Term, 1853, at Decatur, carrying up that portion of the re- 
. cord and proceedings in the cause, up to the time of granting 
the new trial, and no more. The Supreme Court reversed the 
rule granting the new trial. And upon the remititur being 
brought into the Superior Court, at September Term, 1853, 
the judgment of reversal was made the judgment of said Su- 
perior Court. Whereupon, counsel for the defendant, Powell, 
moved the Court to enter up judgment, nune pro tune, upon 
the verdict rendered in favor of the defendant, at the Septem- 
ber Term, 1850. 

Counsel for the plaintiff objected. The Court over-ruled 
the objection, and allowed the judgment to be entered up; to 
which ruling of the Court, counsel for plaintiff excepted. | 


92 











Sus & Hammonp, for plaintiff in error. 
McKinzey & Warner, for defendant in error. 
By the Court.—Lumpx1y, J., delivering the opinion. 


[1.] Was the Circuit Court right, in allowing the nune pro 
tune judgment to be entered up ? 

On the one.hand, it is contended, that Powell, the adminis- 
trator of Russel, having taken no steps to prevent the new 
trial from proceeding, either by moving to continue the cause, 
_or suing out at once a writ of error, witha supersedeas, there- 
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by elected to take the chance of having his rights properly 
adjudicated on the new trial; and is thus estopped from pros- 
ecuting, subsequently, his writ of error, to the previous judg- 
ment of the Court, ordering a new trial. Insother words, that 
this was.a release of errors. 

Further, it is insisted, that the reversal by this Court; at 
Decatur, of the rule absolute, granting a new trial, did not ‘in- 
validate the verdict and judgment obtained on the new, trial ; 
that this latter proceeding was not dependent upon any other ; 
and consequently, could not be affected by their beige set 
aside and annulled. 

To this, it is replied, that the defendant was not the actor in 
the case; that he was brought into Court, and kept there in 
invitum, und that he was entitled to resist the plaintiff’s suit 
by any and évery means in his power; and that failing to de- 
fend himself successfully against the action of trover on ‘its 
final trial, he had the right, within the thirty days allowed him 
. by law, to sue out his writ of error, for a reversal of the rule 
absolute, allowing the new trial; that the plaintiff, who had 
the control of the case, proceeded at his peril, and with a full 
knowledge of the legal rights of his adversary, in this respect ; 
and that the rule absolute, granting the new trial, having been 
reversed by this Court, it vacates entirely all the subsequent 
proceedings consequent. thereon, and re-instates the parties 
respectively, precisely to the positions in which they would 
have stood, if the rule-nzis¢ for a new trial, had been refused 
instead of allowed. 

Moreover, it is argued, that admitting that the administra- 
tor of Russel, by submitting to a new trial, had thereby waived 
the error alleged to have been committed in granting the new 
trial, still, the proper time, and the only time when advantage 
could have been taken of this, was by motion to dismiss the 
writ of error, when it came up to be heard in August last. 

We propose to examine, very briefly, several propositions 
which are presented by this recerd, and which must control 
this case. 

It will be‘remembered, that at the.same Term when the new 
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trial was granted, the new trial actually took place. The 
plaintiff in the original action was, of course, still the moving 
-party. The defendant: was standing on his defence. It is 
-said that he acquiesced in the trial, by expressing himself anx- 
ious to have the: litigation terminated, and agrecing to go into 
the trial at a future day in the term, provided time was allow- 
-ed him to procure the attendance of his witnesses; and that 
time .was allowed for this purpose. 

-Concede all this—still, does it change the attitude of the 

parties? The defendant was in Court, and he must abide 
there, until discharged by the act of the law, or the consent 
-of the plaintiff. Does he deprive himself of any right, by 
“stipulating for an early trial? It may be true, and it is true, 
‘that he might, at that term of the Court, have continued the 
cause. It may be true, and it is‘true, that he might have su- 
-perseded the judgment ordering a new trial, by sueing out at 
-once his writ-of error. The question is, was he bound to do 
If the plaintiff saw fit, under the judgment for new trial, 
which he had erroneously obtained, to press the case, must he 
‘not be presumed to have done so, with a full knowledge of the 
law, that it was competent for the defendant, yet within the 
thirty days allowed him, to present his bill of exceptions to the 
new trial judgment, and have the same reviewed? 

But admit, ex gratia, that the defendant, by submitting to 
4he-new trial, waived his right to a writ of error, when was the 
‘proper time for the plaintiff to have availed himself of this ob- 
jection? We are clear, that it was when the defendant came 
before this Court, to be heard upon his writ of error. If he 
-had waived his right to this remedy, then, unquestionably, was 
:the proper.time for the objection to be taken. 

But it is suggested by counsel, that this was impossible ; 
that the facts could not have been placed upon the record 
then, whith are now presented, and which are necessary for 
the right adjudication of this question. We do not think so. 
Not only was the record defective, when this case came before 
as last August—stopping as it did, at the granting of the new 
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trial, when it should have contained a complete transeript of the. 
entire record, to the,end of the new trial, and which it was en- 
tirely within the power of the defendant in error to have pro- 
cured, by suggesting-a diminution of the record, but the bill 
of exceptions.was equally defective. It. should have contain- 
ed every material fact which. is set forth in. the present bill of 
exceptions. -Did not these facts all transpire in the cause ?—— 
And all, too, before the first bill of exceptions was certified and 
signed. Why, then, did the narrative of facts, as well as the 
record; stop with the rule absolute, for a new trial? Had-the 
bill of -exceptions, in the former case, and the transcript of the 
record, been full and complete; then every matter would have 
been judicially. before this course, ‘which was necessary for a 
proper understanding and determination of the whole case; 
and that, too, without resorting to aliunde. testimony. That, 
they were not, may be the misfortune of the plaintiff in error. 
T do not say that the decision in this case might have been. dif- 
ferent, if the point had been presented at the proper time.— 
Candor forbids that, with the views which I now entertain of 
this subject, notwithstanding my, first alae were that 
way. 

And now, then, the objection that Powell laid by and took 
the chances of a verdict upon the new trial, and failing in that, 
resorted to his writ of error, may be tatevted with effect upon 
the other side. -He waives the preliminary. objection to, the en- 
tertainment of the writ of error—takes the chances of having 
the judgment of the Court below, granting a new trial; affirm- 
ed; and failing in-that, he seeks now to deprive his adversary 
of the benefit of the judgment. awarded. in his favor~ why this 
Court. 

Much has been. said in the arguinent, as to dhinss valine “a 
effect of the judgments which haye been rendered in this. case. 
It is urged, that the verdict and judgment upon the new, trial, 
are wholly independent, of everything else ; and that, although 
the judgment ordering a new trial.may fall,.that,these. willres 
main intact.. And-it is rather singular, .that.counsel.on both 
sides, not only, agree as, to the legal. principle, but read the 
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sate cases in support or illustration of it, to wit: that if the 
main judgment be reversed, all dependent judgments fall with 
it. 7 
Ifa judgment de bonis testatoris.is vacated, the subsequent 
judgment, de bonis propriis, must fall to the ground ;- so if a 
judgment be ‘reversed on a. former judgment, and the first 
judgment is set aside, the last judgment falls likewise ; by the 
reversal of the original« judgment, the outlawry depending 
thereupon, shall also be reversed, &c. - But they differ as to 
the application of. this rule, to the facts of this case. It is de- 
nied by the plaintiff in error, that the judgment granting the 
new trial, is the foundation of the judgment on the new trial. 

[2.] We think it indisputable, that the order granting the 
new trial, is'the only foundation to support the judgment on the 
new trial. Without the ‘one, the other never could have been 
obtained. The law provides for but two-trials. Two trials, 
in this case, had already been had; and athird could only take. 
place by allowing a new trial. Ifthe judgment authorizing a 
new trial be reversed, there is no basis on which the future pro- 
eeeding can rest. 

Suppose a motion be made to dismiss an anpnit from the 
verdict of a Special Jury, if you please, on a new trial, which 
is denied, and the appeal is forced to trial, and a verdict is 
rendered in favor of the appellant; and the decision refusing 
to dismiss‘the appeal is-reversed on writ of error, on the ground 
that an appeal does not lie from the verdict of a Speeial Jury, 
ina new trial—does not the appeal judgment go with it? We 
hold that.it does; and that is an analagous case. 

The record in this case is left, then, just-as though the new 
trial had been disallowed, and not another entry had been made 
subsequent to that time. And there being nothing in the way, 
the Court was right in permitting counsel for Powell to. enter 
upjudgment, nune pro tune, upon the verdict rendered in favor 
of the.defendant in trover, at-the Sepienition Term, 1850, of 
Coweta Superior Court. 

Tt has been suggested that by sllowig this to be done, in- 
termediate rights and liens ‘might be prejudiced. The record 
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before us presents nothing of this sort. The case made is be- 
tween the original parties; when third persons complain, it will 
be time enough to consider their rights. But this is not the time 
nor the. occasion for that purpose. Ad constitutam diem tem- 
pus que non venitur. 

Upon a full consideration of all the circumstances in this 
somewhat novel case, our opinion is that the judgment of the 
Court below be affirmed. 





No. 8.—WILt1aM METHVIN, plaintiff in error, vs. Mary A. 
METHVIN, defendant in error. 


[1.] Upon proof of marriage and suit for divorce, a Court will not very strict- 
ly scrutinize the conduct of a wife, for the purpose of determining her right 
to temporary alimony. 

[2.] The Court will look to the facts, so as to ascertain the amount of the 
wife’s separate fortune, in determining whether such allowance be needed 
or not, and in fixing its amount. 


In Equity, in Twiggs Superior Court. Application for ali- 
mony. Decided by Judge Powsrs, September Term, 1853. 


Mary a Methvin commenced her libel for divorce against 
her husband, William Methvin, in Twiggs Superior Court, 
pending which she filed a bill of ne exeat, and made applica- 
tion for temporary alimony and counsel fees. To this applica- 
tion defendant filed his answer, in substance, as follows: “He 
admitted his intermarriage with the petitioner, in the year 
1827 ; that at the time of the separation in 1829, he allowed 
her to keep all the property which had been given her by her 
father, amounting, in value, to $450; that he has been in- 
formed that petitioner owns and possesses thirteen negroes, 
VOL. Xv. 18 
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worth $5050; that the petitioner had been guilty of grossly 
immoral conduct—they had lived in adjoining counties, since 
the separation. He admits that he has, by labor and industry, 
acquired the estate mentioned in the application, worth some 
$33,000. At the September Term, 1853, the application for 
alimony and counsel fees came on to be heard, when the de- 
fendant, Methvin, proved by Samuel M. Carsville that the pe- 
titioner has in her possession thirteen negroes, left by her fa- 
ther’s will to John Manson, in trust-for her, and that said ne- 
groes were worth nothing for hire; that they had been, and 
still were, an expense. The defendant then moved the Court 
to be permitted to introduce evidence going to establish the 
plea of defendant in the libel case, to-wit: that libelant was 
intemperate and had been guilty of imprudent conduct with 
other men—which motion the Court refused, and counsel for de- 
fendant excepted. 

‘Whereupon, the Court proceeded to pronounce its judgment, 
in part, as follows: 

“On proof of marriage, the law raises the right to alimony, 
and it would be extremely hard if the wife were not put on .an 
equal footing with the husband, on the score of means, to pros- 
ecute the suit. If the wife has a separate estate, and equal to 
the husband’s, and under her control, so as to be available for. 
her, in this behalf, then this ought to be taken into considera- 
tion, and this will only be taken into consideration to fix 
the amount of alimony, and if she has property sufficient 
to afford her ample defence and support, alimony will be 
refused; but the grant of alimony, itself, does not depend 
upon this question, to-wit: that she has some property, but 
only for the purpose of ascertaining the amount to be awarded 
to her, if any, under all the circumstances. Time can never 
amount to evidence of condonation, but the length of time 
makes the offence of the husband’s abandonment greater, and 
the doctrine of mutual separation cannot apply. And the 
Court refuses to look into the merits of the application for di- 
vorce, on this petition for alimony, confining itself, alone, to the 
fact of marriage and the amount of alimony’. 
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Whereupon, the Court awarded to the counsel in said case, 
the sum of five hundred dollars, and twenty-five dollars per 
month to the libelant. 

To which rulings and decisions -of the Court, counsel for de- 
fendant excepted. 


Por, Nessrt and Pos, for plaintiff in error. 


ScaRBOROUGH, for defendant in error. 
By the Court.—Srannzs J. delivering the opinion. 


[1.] In the case of McGee vs. McGee, (10 Ga. R. 4TT,) it 
was decided that our Superior Courts have the power which the 
Ecclesiastical Courts had in England, to grant alimony pen- 
dente lite, as incidental to their right to entertain the suit for 
divorce. : 

In these Courts it was not the practice, very sttictly, toscru- 
tinize the conduct of a wife, for the purpose of determining her 
right to temporary alimony. This allowance was made, almost 
as matter of course, upon a proof of marriage and pendancy of 
suit for divorce. (2 Burn’s Ecc. L. 433, 486. 2 Dick. R. 
498, 582. Cro. Car. 10.) Mix vs. Mix, (1 John. Ch. RB. 
110.) 

The Courts held that it was better to wait until the trial, 
when both parties could be heard and the case fully investiga 
ted, before they undertook to reject the claim for alimony. 

[2.] The Court, however, may look into the facts, so as to 
ascertain the amount of the separate fortune of the wife, and 
regulate its grant by that; for if the wife have a considerable 
estate, and do not need this allowance, in order that she’ may 
be put in a position to prosecute and maintain her suit, this, of 
course, should influence the Court in the exercise of its discre- 
tion. The incidental power to make this allowance, arises from 
the fact that the wife, by her coverture, should not be placed 
in a position by which she has a right, without the ability to 
enforce and secure’a remedy for its violation. 

The objections so strenuously urged to this order for tempo- 
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rary alimony, growing out of the conduct of the wife, her long 
acquiescence without suit, &c. may be of much service upon the 
trial; but for the reasons given, should not influence the Court 
in the grant of temporary alimony. 

As well as we can form an opinion from the record, we think 
that the allowance was altogether too great, and we are-not 
surprised that the counsel for the defendant, with the firm- be- 
lief which he expresses in the justice of his:client’s cause, has 

felt this to be a grievous wrong to that client. It is the result, 
however, of a discretion which, for wise and benevolent: purpo- 
ses, the law has intrusted to the Circuit Judge ;- and with which 
we think we should not interfere, unless a more flagrant abuse 

' .of it appears, than is presented in this record. 

Judgment affirmed. 





No. 9.—CuristoPpHER C. Bowen, administrator, &c. vs. Em- 
ALINE COLLINS, defendant in error. 


[1.] A husband bargained for land, took a bond for titles, to be made to him 
on payment of the purchase-money, paid a part of the purchase-money and 
died. His vendor administered on his estate, and as administrator, sold the 
land: Held, that in this land the widow was not entitled to dower. 


Application for dower, in Fayette Superior Court. Tried 
before Judge Inwin, September Term, 1853. 


Christopher C. Bowen sold to Paschal E. Collins, a settle- 
ment of lands.in Fayette county, for $4000. Notes were given 
for the purchase-money, and bonds for title, upon the payment 
of the same, executed. Collins died in posession of the land, 
having paid but a part of the purchase-money. 
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Bowen became his administrator, and proceeded to administer 
upon. the estate, including and treating the land in question as 
a part of the same. Mrs. Collins, the widow, applied to the 
Superior Court of Fayette county, for the appointment of Com- 
missioners to lay off and assign her dowerinthesaidlands. The 
Commissioners having been appointed and having made their 
return, Bowen, the administrator, objected to the allowing the 
widow’s dower. Issue was joined and submitted to a Jury. 

Among other things, the Court charged the Jury, “ that 
notwithstanding the deceased husband of the demandant had 
only a bond for titles to the land oat of which she claimed dow- 
er, and notwithstanding a part only of the purchase-money 
was paid, yet if the husband died seized of the land, and the 
administrator treated the land as the property of the estate, and 
advertised the land for sale, as such, then, as between her and 
the administrator on her husband’s estate, she was entitled to 
dower’. To which charge of the Court counsel for defendant 
excepted. 
































Doyat and McCurnz, for plaintiff. 
Strong, for defendant. 


By the Court.—Brnn1n@, J. delivering the opinion. 


Did Collins, the husband, die “seized and possessed” of the : 
lands mentioned in this case? This is the question for decis+ 
ion. (Pr. Dig. 249.) 


Atthe time when he died, he had no legal estate, of any quan- 
tity or quality, in the lands. He had in them but a condition~ 
al trust estate—a trust estate which was to become complete 
in him, only on his paying, in full, the purchase-money for the 
lands. Of this he had paid but a part. And at least, as long 
as any part of the purchase-money remained: unpaid, the legal 
title continued to be in Bowen the vendor, and nothing more 
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than an incomplete equitable title—an aunipertoot trust could 

vest in Collins the vendee. 

Did this incomplete equitable title in Collins, the husband, 
amount to a seizin in him? It didnot. For be the meaning 
of the word seizin what it may, this much, at least, is certain: 
that that meaning includes in it this ingredient, viz: a title 
which is complete. “Seizin is a technical term, to denote the 
completion of that investiture by which the tenant was admit- 

“ted into the tenure; and without which, no free-hold could be 
constituted or pass”. Lord Mansfield in Taylor ex de. At- 

kyns vs. Horde et al. (1 Barr. 107 and 2 Black. Com. 311.) 

It follows that Collins, the husband, was not, at the time of 
-his death, “seizéd and possessed” of the lands in question. 

_ His widow, therefore, was not dowable of those lands, and 
‘the Court erred in telling the Jury that she might be endowed 
Of them. 

‘The conduct of the administrator, Bowen, “in treating the 
land as the property of the estate”, by advertising and selling 
it, ought not to be construed into an admission, on his part, 
that his intestate was seized of the land, or mto an admission of 
anything more than that his intestate had in it such an inter- 
est, complete or incomplete, as might make it assets in his 
hands, to be administered ; and even the admission, to:this ex- 
tent, would hardly be operative, except between the adminis- 
trator and those interested in the assets—the creditors and dis- 
tributees of the intestate. 

But, indeed, unless the Law of England, such as it was 
when Georgia adopted it, has been changed by the Statute 
aforesaid, or by some other Statute, a wife is not dowable of 
any trust estate, not even of a complete one. ‘It is an estab- 
lished doctrine now, that a wife is not dowable of a trust es- 
tate”. Lord Hardwicke, in Godwin vs. Winsmore, (2 Atk. 
525.) And see Dizon vs. Saville, (1 Brown’s Ch. R. 326.) 

If there is any Statute of this State, which changes the Law 
of England, in this respect, I am not aware of it. I think the 

Statute aforesaid, is not one which does. 
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The decision of this point amounts to a final determination 
eof the case, and that renders it unnecessary to consider the 
*other points assigned for error. 





No. 10.—Joun S. Tayzor and others, plaintiff in error, vs. 
ANDREW SuTTON, defendant in error. 


[1.] The history of new trials. 

[2.] Before Equity will interfere to grant relief against a judgment at Law, . 
three things must concur: ignorance of the defence sought to be set up at 
the time the judgment at Law was rendered, without negligence being im-. 
putable to the complainant, and a want of adequate relief at Law. 


[3.] New trials will be granted in ejectment, as well as in other cases, 


[4.] Conditions in deeds, are precedent or subsequent; the latter class are 
not favored. 


[5.] Formerly, Courts of Chancery decreed pecuniary compensation, in lieu 
of conditions subsequent, when broken; at a later day, they granted relief 
only against the condition, whenever the forfeiture was inevitable, and pecu- 
niary compensation could be made. . 

[6.] Courts of Equity have struggled hard to construe conditions subsequent 
into covenants, and send the party aggrieved to Law to get his damages for 
the non-performance. 

[7.] Conditions subsequent, whether to pay a certain sum of money or to do 
any other thing, are good, unless impossible to be performed, illegal or re- 
pugnant to the deed; in which case, the conditions, themselves, are void, 
and the grantee takes, at once, an absolute estate. 

[8.] (The persons who have an estate of free-hold, subject to a condition, are 
so seized that they may convey or devise the same, or transmit the inheri- 
tance by descent, to their heirs,{though the estate will continue defeasible 
until the condition be performed, or destroyed, or released, or barred, by 
the Statute of Limitations or by estoppel.) 


In Equity in Dooly Superior Court. Decision on demurrer, 
made by Judge Powzrs, October Term, 1853. 


Hugh F. Rose drew lot of land No. ninety, in the 10th dis- 
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trict of Dooly county, for which he received a plot and grant 
from the State: In 1841, Rose sold the land to Eli Benson,, 
the latter giving his notes for the purchase-money. Rose exe-* 
cuted the deed to John S. Taylor, with the understanding and’ 
agreement inserted in the deed, that if the purchase-money was ° 
not paid, then the deed was to be null and void. Rose and 
Benson both departed this life, andin 1846 executions obtained 
against James B. Boyer, as the administrator of Rose, were 
levied upon the land, as the property of Rose; by virtue of 
which the land was sold at Sheriff’s sale, and William Mims 
became the purchaser. In 1847, Andrew Sutton purchased 
the lgnd from Mims, and took his deed thereto; and under 
said deed went into possession. In 1850, Taylor commenced 
an action of ejectment against Sutton, for the land; and at 
April Term, 1852, of the Superior Court of said county, a ver- 
dict was rendered for plaintiff, and judgment entered; upon 
which a writ of habere facias was issued and placed in the 
hands of the Sheriff, who was proceeding to execute the same. 

The bill alleged the foregoing facts; also, that the action of 
ejectment was not prosecuted by Taylor, the plaintiff, but by 
Wn. Brown, an attorney at law, who used Taylor’s name for 
that purpose. 

The bill further charged, that the purchase-money for said 
land, had never been paid by Benson ; that he was dead, and 
his estate entirely insolvent; that by Brown’s importunity, 
complainant had been induced to execute to said Brown a quit- 
claim title to said land, for the sum of fifty dollars.. 

The bill prayed that the judgment rendered in the ejectment 
cause, might be set aside and a new trial ordered. 

To this bill, the defendants filed a demurrer, with specifica- 
tions. 

The Court over-ruled the demurrer, and gave complainant 
leave to amend his bill. 

To which decision, counsel for defendant excepted. 


Srrozier, for plaintiff in error. 


Dawson, for defendant in error. 
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By the Court.—Lumpxin, J. delivering the opinion. 


An action of ejectment was brought by John §. Taylor, 
against Andrew Sutton, to recover lot No. 90, in the 14th dis-. 
trict of Dooly county. On the first trial, the defendant con- 
fessed judgment, with liberty of appeal. He entered an ap- 
peal, and again confessed judgment. _He now files his bill for - 
a new trial and general relief. 

He states, amongst other things, that this tract of land was 
drawn by one Hugh F. Rose, to whom it was granted by the 
State ; that it was sold, in 1846, under a Justice’s Court exe- 
cution against James B. Boyer, as administrator of Rose, the 
grantee, and bought by one William Mims, who conveyed the 
lot to complainant; that the property was in the woods at the 
time ; that he went into possession and made valuable improve- 
ments before the action of ejectment against him, in 1850; 
that he was compelled to confess judgment, as he had no means 
of defending his possession against the title of the plaintiff, 
which consisted of a copy-grant. from the State to Rose, and 
a deed from Rose to Taylor; {that‘it is true that the deed con- 
tained a condition, to the effect that the conveyance was to be 
void, provided the purchase-money, ($150,) was not paid, but 
that he was unable to prove that the same had not been paid. \ 

That after the recovery in ejectment was had against him, 
he called upon Taylor, the plaintiff, to obtain some indulgence, 
in not being immediately turned-out. of possession, when Tay- 
lor informed him that he had no interest in the premises, what- 
ever, and never had had; that one Eli Benson purchased the 
lot of Rose, and gave him his notes for the consideration mo- 
ney, and had the deed made to him, (Taylor,) but that neither 
Benson,. who. was insolvent at the time, and died so, nor him- 
self, had ever paid one dollar for the land. 

That he was induced, by the importunity of one William 
Brown, to make to him a quit-claim title to the property, 
which he did, with a full knowledge, on the part of Brown, of 
vou. xv. 14 














106 SUPREME COURT OF GEORGIA. 


Taylor et al. vs..Sutton. 








all the facts; and thatthe action had been instituted by Brown, 
and was prosecuted for his sole benefit: Taylor further direct- 
ed complainant to apply to Boyer, the administrator of Rose, 
who could put him in possession of all the proof which he need- 
ed, to defend himself. 

The bill further alleges that complainant called on Boyer, 
who informed him that he found the notes’ for the land among 
the papers of Rose, his intestate; that in 1844 he called on 
Benson, the maker, who was then in life; for payment of the 
purchase-money, but that neither he nor any other person had 
ever paid the notes: Boyer’s affidavit, containing these state- 
ments, was appended to the sworn bill. 

A demurrer was put: in to this bill and.over-ruled; and this 
writ of error is prosecuted to reverse this decision. 

Is the bill maintainable ? 

[1.] The history of this branch of. Equity Jurisdiction, is 
briefly this: The first instance to be met with in any book of le- 
gal authority, of a new trial, with reference to the merits of the 
case on the evidence, is in the year 1665. Temp. Charles, 
(11 Styles’ R. 462, 466.). It is supposed to be owing to the fact 
that motions were not reported before that time. For many 
years afterwards, new trials were grudgingly granted at Com- 
mon Law; and for. that very. reason,,Courts of Equity were 
liberal in granting relief against Common Law judgments, and 
the Court of Chancery was induced to take to itself the. decis- 
ion of legal questions, in many cases, which now appear to 
have been beyond the legitimate bounds of its jurisdiction.— 
For it is now universally admitted, that trials by Jury, in civil 
cases, could now subsist without a power residing somewhere to 
grant new trials. Misconduct, mistake, surprise and prejudice, 
and the other grounds of failure, which are now provided against 
by this expedient, must have operated in ancient times, equal- 
ly as now. 

But now, the thing is changed, and it is the every-day prac- 
tice to grant new trials at Law, and upon the most equitable — 
principles. And Courts of Chancery seldom, and always re- 
luctantly, interfere for this purpose. 
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[2.] The adjudications upon this subject, ,especially in. the 
United States, have been fluctuating and somewhat contradict 
ory. It may be stated, however, as the result-of the. whole 
doctrine, that before the relief prayed for in this and like ca 
ses will be granted, three things must concur: ignorance of the 
defence sought. to be set-up at the time the judgment at Law 
was rendered, diligence on the part of the complainant, and 
that adequate relief cannot be had at Law. 


In the judgment of this Court, all these grounds satisfacto- 
rily appear in this bill. Until the’ application by Sutton to 
‘Taylor, for indulgence, he was totally ignorant of the matters 
which he seeks to set up for his defence: ‘Nor is negligence 
justly imputable to him. The whole face of this proceeding 
was calculated to mislead him. ‘True, he saw on the face of 
the deed from Rose to Taylor, that if the purchase-money was 
not paid, the title should be void andthe land revert tothe ven- 
dor; but could he doubt but that Taylor, the feoffee, was the 
true owner? And from the length of time which had elapsed, 
ten years, and the pecuniary ability, as well as respectability of 
Taylor, the apparent vendee, he had every reason to suppose 
that it was paid. Nor is he to be held responsible for not ap- 
plying, directly, to Taylor, for information in the first instance. 
He was the party plaintiff, and ostensibly pressing the suit; 
and the knowledge which he acquired was wholly accidental. 
If ever there was a case of surprise, this is one. 


It is objected that Taylor’s affidavit should have accompa- 
nied the bill. He may or may not have been willing to fur- 
nish it voluntarily—Mr. Sutton had no right to ask him to 
give it. Besides, Taylor being the lessor of the plaintiff, and 
a party to the record, as well as the grantee of the deed, his 
admissions are sufficient, and these are sworn to by Sutton. 


[3.] Has the complainant full remedy at Law? It is con- 
tended that our Courts of Law will not grant new trials in 
ejectment. And this notion, which seems to be prevalent with 
the profession, is not without authority in some of the earlier 
eases. (2 Salk. 648.) And the reason assigned, is because 
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the verdict is not conclusive, so that the winner was always at 
the risk of another action being brought. 

But this idea was pointedly repudiated by Lord Mansfield, 
‘a8 far back as 1768. In Goodtitle vs. Clayton, (4 Burrows, 

. 2224; 2225,) he said, it had again and again been done. And 
he gave this very sensible reason for it, that while it was true, 
that the defendant was not estopped from renewing the «action 
against the plaintiff, still he would be turned out of possession 
in the mean time, and thus sustain an injury as well as an in- 
convenience. 

Here the defendant has lost, without fault on his part, the 
opportunity of obtaining a new trial at Law, inasmuch as he 
did not get a knowledge of the facts, in time to make his ap- 
‘plication to the Court, when the judgment was ‘recovered.— 
Besides, the remedy at Law would not be ascomplete. There, 
he could only defend himself against the present suit, which 
could be-renewed against him, until prevented by a bill of 
peace, whereas, by his bill, under the prayer for general re- 
lief, he would be entitled to a decree, provided the proof should 

* warrant it, to have the deed itself delivered up to be can- 

celled; and thus be protected from future harrassment. 

For these reasons, we hold that the Court was right in over- 
ruling the demurrer, and requiring the bill to be answered. 

[4.] But it is further insisted, that even if Sutton could get 
all the discovery which he seeks, that it could not avail him, 
for that the condition in the deed is void, because repugnant to 
the fee therein conveyed. And that, consequently, the fail- 
ure to pay.the purchase-money, does not, in any wise, affect the 

validity of the title. 

This proposition is ‘too broad. It would defeat every condi- 
tional deed, and convert it into an absolute fee. In all such 
conveyances, the fee is first conveyed ; and then follows the 
condition upon which the fee is either vested absolutely or de- 
feated. All mortgages at Common Law are in this form.— 
First, the fee is granted, and then the condition annexed, that 
upon the payment of a certain de sce, at a stipulated time, the 
title is to be void. 
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« [5. ] (The conditions in deeds are various}—I might almost 
say endless; some precedent—some: subsequent. Subsequent 
conditions are not favored, because they serve to defeat estates.) 
At one time Courts of Equity inclined against them, and de- . 
creed pecuniary compensation in lieu thereof. Ata later day, 
abandoning this broad ground, they granted relief only against 
the condition, whenever the forfeiture was inevitable and pe- 
euniary compensation could be made. 

fs [6.] So, also, Courts of Equity have struggled to construe 

conditions subsequent into covenants, and send the party ag- 

grieved to Law, to get his damages, for the non-performance. 

4 [7.] Still, it may be assumed, broadly, that these conditions, 
whether they be on failure to pay a certain sum of money, or 

‘ anything else, are good, whenever they are not impossible to 
be performed at the time, or made so afterwards, by the act.of 
God, or of the grantor; when they are not contrary to law, 
nor repugnant to the deed itself. In all such cases}—and this 
is not. one of them—{the conditions themselves are void; and 
the party takes an absolute estate at once. . 

[8.] We repeat, that the condition in this deed, from Rose 

to Taylor, for the payment of the purchase money, does not 

, fall within any one of the foregoing exceptions. The grantee 
may have performed the condition—so far from its being ille- 
gal for him to do so, it was just and right that he should pay 
for the land, before his title vested, or that failing to do so, 
his title should be destroyed, and the premises revert to ‘the 
grantor. Neither is the condition repugnant to the estate con- 
conveyed by the deed. There is no restraint upon alienation 
attempted, as was argued by counsel. On the contrary, Mr. 
Taylor being seized of this conditional estate, might have con- 
veyed or devised the same, or transmitted by descent, the «in- 
heritance to his heirs, though the estate would continue ‘de- 
feasible, of course, until the condition be performed, or de- 
stroyed, or released, or barred by the Statute of Limitations, 
or by estoppel. (2 Black. Com. 156. Preston on Abstracts 
of Title, Vol. 11, 185.) 

Our conclusion, therefore is, that the testimony, if obtained, 
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could be available on the new trial. And that, in every view 
of. this case, the judgment of the Court. below should be af- 
firmed. 





No. 11.—Groree W. Seymore, plaintiff in error, vs. WM. Y. 
Howarb, defendant in error. 


‘[1.] Where, in an action of assumpsit, on a promissory note, to which no 
plea of set-off was filed, the plaintiff confessed judgment and appealed, 
and on the appeal, gave bond with security, “for all costs which may ac- 
crue in said case” : Held, that in such a.case, this was a substantial com- 
pliance with the Statute, and the case was carried to the appeal. © 


_[2.] The case being appealed, and there being a good cause of action, proper 
service, &c., every irregularity may be amended, upon motion, without 
‘delay. j 


Complaint, in Bibb Superior Court. Tried before Judge 
‘Powers, November Term, 1853. 


This wasian action of complaint, commenced in the Inferior 
Court of Bibb county, by George W. Seymore against William 
Y. Howard, on a promissory note, for $150. 

On the first trial, the plaintiff confessed judgment for cost, 
and took an appeal, giving a bond, with Thomas P. Stubbs as 
‘his security, “‘ for the payment of all costs which may accrue 
.in said. case”’. 

At the trial on the appeal, counsel for defendant moved to 
dismiss the appeal, on the ground that the “appeal bond did 
not bind the plaintiff and his security, for the eventual con- 
-demnation money in said case, but only for the costs of suit’. 

Counsel for plaintiff moved to amend the bond, by in- 
‘serting the words: ‘for the eventual condemnation money” ; 
which motion the Court refused, and dismissed the appeal. 
After the Court had proceeded into the trial—but before the 
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order dismissing said appeal was entered upon the minutes of 
the Court, counsel for plaintiff offered to prove, by the Clerk 
of the Inferior Court, who took the bond, that the omission of 
the words in said bond, “for the eventual condemnation money”, 
was a Clerical mistake on his part; that he had prepared the 
bond, and plaintiff and his security had signed it, as presented’ 
to them by him. The Court refused to hear the evidence. 

To which decisions and rulings by the Court, counsel for 
plaintiff excepted. 


Srusss & Hit, for plaintiff in error. 
RUTHERFORD, for defendant in error. 
By the Court—Starnxus, J., delivering the opinion. 


[1.] It will be observed, that this appeal is entered by a 
plaintiff in an action on a promissory note, to which there was 
no plea of set-off. When, therefore, the appellant gave bond 
and security for payment of the costs of suit, he thus gave a 
bond which was available for all purposes of protection to the 
defendant, at the time of the appeal, as he could be made 
eventually liable for no more than the costs. This, we think, 
was a substantial and practical compliance with the require- 
ments of our Law, and carried the case to the appeal. 


It is suggested that there might have been an amendment of 
the answer, by the defendant, after the appeal, and a set-off 
filed, in which event the bond might have become ineffectual 
for the protection of the defendant, and that this serves to. 
show that the appeal was not properly entered. 

Our opinion is, that if such amendment had been made, the 
appellant would have been in order to amend his bond, so as. 
to meet the exigencies‘of the case. 

[2.] Indeed, if it be once established, that the case was in 
Court on the appeal, as there was a good cause of action, pro- 
per service, &c., under our Act of 1818, every such irregulari-~ 
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ty as that here relied on, might, on motion, have been amended 
without delay. 

This Court has more than once announced its desire, to see 
this highly beneficial Statute executed in the spirit which gave 
it birth, and so enforced as to prevent delay from frivolous techni- 
cal exceptions. And again, we declare our intention, while we 
preside here, in the spirit of this Act, of good policy and good 
sense, to discountenance all such objections. 

A case was cited from 4 Alab. R. 815, which was supposed 
by the counsel for defendant in error, to support his position. 
According to that case, the Laws of Alabama require an ap- 
peal bond to be “conditioned” so, that the appellant shall 
bind himself with security, ‘to sustain and prosecute the ap- 
peal, and to pay and satisfy the condemnation of the Court”. 
In the bond, on which the action in that case was brought, (for 
it was a suit against the surety on the bond,) the words “to 
sustain and prosecute the appeal”, were inserted; but the 
words, and ‘ pay and satisfy the eventual condemnation money ”’, 
omitted. The obligee, as a consequence, was bound only to 
prosecute the appeal, and was not bound even to pay the costs, 
in the event of his losing the case. ‘The bond, of course, was 
in no wise available for protection to the opposite party—it 
could not, in that proceeding, be amended, and made a valid. 
bond; and, therefore, the Court was right in holding, that in 
legal contemplation, it was no bond. The case does not 
conflict with the views which we have presented, in that we are 
considering. 

It is our judgment that the Court below erred, in holding 
that the bond in this case was so defective as to authorize a 
dismissal of the appeal; and in not allowing the same to be 
amended, as was proposed. 

Judgment reversed. 
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No. 12.—Epmunp W. Hotianp, plaintiff in error, vs. SARAH 
M. Brown, defendant in error. 


[1.] Under the Act “ to point out the mode for the collection of rents”, the 
only affidavit of illegality to the distress warrant, which the levying officer 
is allowed to receive, is one “that the sum, or some part thereof distrained 
for, is not due”. 


[2.] By this Act, a Justice of the Peace may issue a distress warrant, for a 
sum exceeding thirty dollars. 


Distress Warrant. Affidavit of illegality, in DeKalb Supe- 
rior Court. Decided by Judge Hitt, October Term, 1853. 

George Shaw, a Justice of the Peace, issued a warrant to 
distrain for rent, against Sarah M. Brown, upon the following 
affidavit : 


“‘ GEORGIA—DEKALB County: 

In person, appeared before me, George Shaw, a Justice of 
the Peace in and for said county, Edmund W. Holland, who 
being duly sworn, saith that Sarah M. Brown of said county, is 
justly indebted to deponent the sum of six hundred and 
seventy-eight dollars and forty cents, for rent, which is now 
due and unpaid. EDMUND W. HOLLAND. 


Sworn to before me, this 29th 
day of December, 1858. 
GroRGE SuHaw, J. P.” 


To this warrant, defendant filed an affidavit of illegality, up- 
on the grounds— 

“Ist. Because the relation of landlord and tenant had ceased 
to exist between plaintiff and defendant. 

2d. Because said warrant does not show that this deponent 
is tenant to him, the said plaintiff, or had been at any time.” 

This affidavit of illegality the plaintiff moved to dismiss on 
the ground that such a remedy was not authorized by law. 

This motion the Court over-ruled, and the plaintiff excepted. 
vou. xv. 15 
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The Court then sustained the affidavit of illegality, and the 
plaintiff excepted to that decision. 

The defendant moved also to dismiss the warrant, on the 
ground that the Justice of the Peace who issued it, had no ju- 
risdiction—insisting that the jurisdiction of a Justice of the 
Peace, in distresses.for rent, is confined to cases in which the 
rent claimed does not exceed thirty dollars. The Court 
held this ground to be sufficient for the motion, and made the 
judgment dismissing the warrant, rest upon this ground as well 
as upon the others. The plaintiff excepted to the judgment of 
dismission. 


CaLHouN, Martin and Movuncenr, for plaintiff. 
CouLiER, for defendant. 
By the Court.—BEnNNING, J. delivering the opinion. 


Was the Court right in over-ruling the motion to dismiss the 
affidavit of illegality? This is the first question. 

[1] The proceeding of the plaintiff was founded upon the Act 
of 1811, “to point out the mode for the collection of rents.” 
To find an answer to the question, it is necessary, therefore, 
to look to that Acti ° 

The first section of the Act is in these words: “From and 
after the passage of this Act, it shall and may be lawful for 
any person who may hereafter have rent due, where the same 
does not exceed thirty dollars, to make application to any Jus- 
tice of the Peace within the district where his, her or their ten- 
ant may reside, and obtain from such Justice a distress warrant 
for the sum claimed, to be due on-oath in writing for the said 
rent—and the same may be levied by any Constable, duly qual- 
ified, on any property belonging to said tenant, who shall ad- 
yertise and sell the same under the same rules and regulations 
as other sales. under execution; and where any distress shall 
issue for any sum exceeding thirty dollars, it shall be levied by 
the Sheriff of said county, advertised and sold, as in cases of 
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other executions: Provided, nevertheless, that the party dis- 
trained, shall be entitled to replevy the goods so distrained, by 
making oath that the sum or some part thereof distrained for, 
is not due, and give security for the eventual condemnation 
money ; and in that case, it shall be the duty of such officer 
to return the same to the Court having cognizance of the same, 
and the same shall be determined by a Jury, as practised in 
other cases of claim”. (Pr. Dig. 687.) 

By this section it is made the duty of the levying officer to 
“advertise and sell” the property levied on “under the same 
rules and regulations as other sales under execution”, unless 
“the party distrained”’ shall replevy the property in a particu- 
lar way, viz: “by making oath that the sum, or some part 
thereof, distrained for, is not due, and give security for the 
eventual condemnation money”. Nothing but this sort of oath 
and security will excuse the officer for not advertising and sell- 
ing, as he would have to do in cases of execution. It is only 
in case this oath and this security are put in, that the officer is 
justified in returning the warrant to Court, instead of going on 
to execute it. 

But how is he to go on to execute it? He is to advertise 
and:sell, says the Act, “as in cases of other executions”. But 
in cases of executions, he is no¢ to sell, if an affidavit of illegal- 
ity or a claim be interposed. Several special Statutes prescribe 
to him this course. Does it not follow, then, that he is not to 
sell under the distress warrant, if an affidavit of illegality or a 
claim be presented to him ? 

It does not. Those Statutes do not apply to the case of a 
distress warrant, because the Statute aforesaid, authorizing 
distress warrants, itself, provides for illegalities and for claims. 
The second section provides for the case of the interposition of 
claims—the first, as we have seen, provides for that of illegalities, 
And as this provides for only one sort of illegality, that which 
is put upon the ground that the money distrained for, in 
whole or in part, is not due, it is to be presumed that no other 
sort was intended to be allowed. Hxpressio unius exelusio al- 
terius. 
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Besides, it may well be doubted whether the expressions, “adver- 
tise and sell the same, under the same rules and regulations as 
other sales under execution”, according to their natural import, 
include anything but the rules which govern advertisements of 
sale, and the rules which govern, were acts of sale—whether the 
receiving of an illegality or of a claim, is a matter which can 
naturally be said to interfere with rules of advertisement and 
rules of sale; and therefore, whether there is any color for the 
interposition of this affidavit of illegality, even if the Statute 
contained nothing, in itself, on the subject of illegality or of 
claim. 

: It follows that the Court below erred in not sustaining the 
motion to dismiss the affidavit of illegality. 

[2.] Did the Justice of the Peace have jurisdiction to issue 
this warrant ? 

If -he did not, nobody had. The power to issue such a war- 
rant is not expressly conferred upon the Judges of the Superior 
Courts, or those of the Inferior Courts, or upon any body else. 
Impliedly, if it is conferred upon those Judges, it is more'plain- 
ly conferred upon the Justicesof the Peace. They, the Judges, 
are not mentioned at all in the Statute—Justices of the Peace 
are. Not onlyare Justices of the Peace mentioned in the Act— 
they are, in the first part of the section aforesaid, expressly 
given jurisdiction to issue distress warrants of a particular 
kind, viz: for thirty dollars and under ; and with this part of 
the Act, the latter part is coupled by the words, “and where 
any distress shall issue for a sum exceeding thirty dollars, it 
shall be levied by the Sheriff”, &. “Issue” from whom? 
Nobody but a Justice of the Peace has been mentioned. ‘“Is- 
sue for a sum exceeding thirty dollars, it shall be’’ issued, not 
by a Justice of the Peace, but bya Judge of the Superior 
Courts? No. Nothing about by whom it is to be tsswed, but 
all about by whom, merely, it is to be levied. The large war- 
rant is to be levied by the Sheriff—the small by the Constable ; 
and this is the main difference between the first part of the 
section and the last part. 

It is certain, however, that if a Justice of the Peace has no 
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power to issue a warrant for such a sum as that in this case, 
viz: one exceeding thirty dollars, nobody has. But somebody 
has the power—“ and where any distress shall zsswe for a sum 
exceeding thirty dollars’. Therefore, a Justice of the Peace 
has the power. 

This view is confirmed by matter which is contained in the 
Act, “to amend the Rent Laws of this State”, so as to give 
landlords remedies against tenants holding over. By that Act 
power is given to Judges of the Superior and Inferior Courts, 
and to Justices of the Peace, to issue warrants for dispossessing 
tenants who hold over. This power is at least as great and as 
important as the power to issue distress warrants for sums ex- 
ceeding thirty dollars. The Statutes are in part materia. 

The view is also confirmed by what is to be found in other 
Statutes—those which respectively concern bail, attachments, 
and many summary proceedings. These Statutes, respective- 
ly, permit Justices of the Peace, in all of these cases, to ind- 
tiate the proceedings; why, then, should not Justices of the 
Peace be allowed to initiate the proceedings in the similar, and 
certainly not more important matter, of collecting rents, gene- 
rally ? 

Indeed, in criminal cases, Justices of the Peace have power, 
for a time, to imprison the person. It is not against analogy, 
therefore, that they should have the power questioned in this 
case. 

[2.] The Court below erred, therefore, in holding that the 
Justice of the Peace had not the power to issue the warrant. 





No. 18.—Henry Hopees, plaintiff in error, vs. Toe State, 
defendant in error. 


[1.] Against a prosecution for stabbing, under the Act of 1847, the defend~ 
ant must show that he did the act in self-defence. 
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[2.] To make the, plea of self-defence available to. an indictment for stab- 
bing, the Jury should not be restricted to the facts and circumstances which 
existed at the exact point of time when the injury was inflicted. 


[3.] If the proof show that the rencontre between the parties was a running 
fight, the prosecutor retreating only until he could get into a situation to 
renew the combat to advantage, then the defendant may be justified in 
wounding his adversary, at any time during the engagement, provided the 
deadliness of the attack, andthe physical superiority of his foe, make it 
necessary for his safety. 


[4.] The fact that a defendant, in a criminal cause, may take up his case to 
the Supreme Court, and the State cannot, isno reason why he should not 
have meted out to him, by the Court and Jury, the full measure of his le- 
gal rights. 


Indictment for stabbing, in Dooly Superior Court. Tried 
before Judge Powers, October Term, 1853. 


At the October Term, 1853, Henry Hodges was put upon 
his trial, on an indictment for stabbing one James Holt. 

The defendant pleaded “ not guilty’. é' 

On the trial, the State swore Sampson Cason, who testified, 
“that on the day of the difficulty, heard Hodges and Holt 
talking loud and angry—the d——d lie was exchanged—Holt 
struck Hodges; the latter drew his knife, when Holt gave 
back, drew his knife, and in the difficulty, both were cut—Holt 
giving Hodges the first wound”. Counsel for defendant. of- 
fered to prove by this witness, “that immediately after the 
stabbing, and while witness considered the fracas as not end- 
ed, Holt seized a gun, and swore he would kill Hodges; this 
~was done twice, and he was prevented by the by-standers from 
‘so doing”; to which the Solicitor General objected. The 
Court sustainéd the objection, and counsel for defendant ex- 
cepted. 

Counsel for defendant offered to prove, by Whitehouse Ca- 
‘son, “that the defendant was a man of weak and infirm back, . 
and unable to fight prosecutor”; which testimony was reject- 
ed by the Court, and counsel for defendant excepted. 

The Jury found the defendant guilty; whereupon, his coun- 
sel moved the Court for a new trial, upon the following grounds: 
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1st. Because the Court erred, in refusing to admit the evi-. 
dence of Sampson Cason, as to Holt swearing that he would 
kill Hodges, &c. 

2d. Because the Court erred, in repelling the evidence of 
Whitehouse Cason. 

3d. Because the Court erred, in refusing to charge the Ju-. 
ry, as requested, “that if they believed from the evidence, 
Hodges, the defendant, was first struck by prosecutor, and 
then stabbed by prosecutor ; and that he, Hodges, immediate- 
ly thereafter, and before the voice of reason and humanity 
could be heard, pursued and cut prosecutor, they should find. 
defendant not guilty’. 

4th. Because the Court erred in charging the Jury, that it 
was responsible for the Law; and if it committed error, that 
error, if against the prisoner, could be taken up and corrected 
—the State could not take up a case. 

5th. Because the Jury found contrary to Law and evidence.. 

The Court overruled the motion for a new trial, and counsel 
for defendant excepted. 


ScarBorovcu, Hatt & Cargy, for plaintiff. 
Sol. Gen. DEGRAFFENREID, for defendant. 


By the Court.—Lumrx1, J., delivering the opinion. 


f 
w 


[1.] The defendant relies upon the plea -of self-defence, to 
protect him against this prosecution. And this alone, is ad- 
missible, under the Statute of 1847, against stabbing. 
[2.] And taking the rulings of the Court, in the exclusion. 
of the defendant’s testimony, with his charge to the Jury, it 
is manifest, that in the opinion of the presiding Judge, the jus- : 
tification set up, to be available, must be restricted to the ex- 
act point of time during the progress of the affray, when Holt 
was cut by Hodges. We think that this view of the rights of 
the prisoner, is too restricted. 
[8.} Is it true, as assumed, that Holt was retreating all the 
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time from Hodges? And that the latter took advantage of the 
accidental fall of his adversary, to inflict upon him the injury 
which he did? Let us advert, for a moment, to a portion of 
the testimony. 

Thomas Ayers, who testified on the part of the State, . says, 
that he saw the combatants retire to talk together ; soon words 
grew loud between them; Holt slapped his hands together, 
and struck Hodges; Hodges then dropped his hand on his 
thigh and drew his knife; Holt broke and run, and Hodges af- 
ter him; Holt got his knife out, and turned and cut Hodges, 
and then struck him with a piece.of rail, and run again; 
Hodges pursued Holt, when Holt fell, and he cut him; Holt 
struck and cut Hodges, before Hodges cut; Hodges received 
a considerable cut on the arm, and had a bruise on his face, 
where Holt struck him. Sampson Cason was next examined, 
on the part of the State—Holt and Hodges retired to talk ; 
they soon became loud and angry; heard Holt say, “ Hodges 
that is aninfernal lie” ; Hodges retorted back the d——d lie ; 
he saw him run backwards with his hat off, and a scratch on 
his face; he drew his knife and put at Holt; Holt drew his 
knife and wheeled about; witnesses’s father said, “stop that 
boys’; Hodges desisted; Holt run 20 or 25 yards; got a 
rail off the fence, and returned upon Hodges; Hodges threa- 
tened to kill him, if he struck him with the rail; Holt aimed a 
blow with it, but missed Hodges, it being fended off by Hodges, 
or old Mr. Cason; the rail struck the ground ‘and was pulled 
out of Holt’s hand; he ran again four or five steps and fell, 
and Hodges cut him; witnesses’s father requested Hodges to 
stop, which he did; Holt got up; run a few steps and picked 
up alimb, and coming back, said he could whip Hodges; 
Hodges refused to fight him a fair fight, confessing, as he did 
at the beginning of the quarrel, that he was unable to do so; 
but said, as they had commeneed with knives, they must con- 
tinue with them, or drop it altogether ; it all occurred instanta- 
neously. Counsel for defendant, offered to prove by this wit- 
ness, that immediately after Holt arose, when he was cut, he 
seized a gun, and swore he would kill Hodges; and that this 
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was done twice; and that he was prevented by the mC 
from carrying his threat into execution. 

I have only extracted a portion of the proof offered in sup- 
port of the prosecution. . But itis sufficient to show, that this 
was anything but a retreat.on the part of Holt. 

If so, why did he turn upon Hodges. after succeeding in 
getting out his knife, and wound him in the arm? Why, af- 
ter he fled the second time, and Hodges discontinued the pur- 
suit, by the request of old Mr. Cason, did he gather up a fence 
rail, and returning, aim a deadly blow at his foe? - Does not 
the whole testimony establish that this was a running fight be- 
tween the parties?. And that. whenever Holt got the advan- 
tage, he exhibited a perfect willingness to renew the rencon- 
tre? At any rate, should not the transaction have been left 
to the Jury, to be by them considered in this light? If such 
was its true character—and it seems to us that no. one can, 
from the evidence in the record, doubt it—then, unquestiona~ 
bly, Hodges was not compelled to wait until Holt could re-as- 
sail him; but in the exercise of a wise precaution, he might an- 
ticipate the attack of Holt, by striking him at any time natty 
the fight. 

Hence, the propriety and importance of letting in the testi- 
mony, which was offered and rejected, as tothe after conduct 
of Holt. His seizing the gun and threatening—I might be 
warranted in saying, attempting to take the life of Hodges, 
was a part of the res geste; and demonstrated the quo ani- 
nto with which he kept up the engagement. 

And hence, too, the propriety and importance of proving the 
physical inequality between the parties. Indeed, the justifi- 
cation of Hodges must-depend, to some degree at least, upon 
his bodily infirmity, which forbade the possibility of his en- 
countering Holt upon-equal terms. We ‘hold, consequently, 
that it was error in the Judge, to withhold this evidence from 
the Jury. / 

[4.] The Court charged the Jury, amongst other things, 
that if he committed error, it could be carried to the Su- 
VOL. Xv. 16 
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preme Court and corrected, if against the prisoner ; but not so 
if against the State. 

. Again we-must condemn, as we have had occasion to.do here- 
tofore, this remark. If defendants have the advantage, as in- 
timated by the Court, it is one to which they are entitled un- 
der the law; and it does not relieve either the Court or the 
Jury from the obligation to mete out to. them, not only the full 
measure of theirlegal rights, but in cases of doubt, to give to 
prisoners the benefit of these doubts. To administer justice in 
mercy, less than this cannot be. done. 

«When we reflect: that the prosecutor in this. case, used the 
first opprobious language, struck the :first. blow—which, from 
its effects, must have been a pretty severe one, and that he was 
actually guilty of the first stabbing, it is scarcely reconcilable 
with our notions of equal justice, that »he should escape pun- 
ishment entirely, and thatthe defendant, who can hardly be 
considered as more guilty than himself, should ‘be sentenced to 
fifteen months imprisonment in the penitentiary. 

If the proof. transmitted to this Court gives a true version 
of this transaction, it is neither more nor less than an aggra- 
vated affray, for which both of the parties deserve to be pros- 
ecuted and punished. 

Judgment reversed. 





No. 15.—Francis W. Ropert and his wife, Saran F. T. 
Ropert, plaintiffs in error, vs. CHARLES Wrst and Euias 
Relp, trustees and executors, defendants in error. 


[1.] Decisions made by the Courts in England, previous to the 14th day of 
May, 1776, are to be regarded as evidence of what the Common Law was 
which was adopted by our Statute of 1784, and not as being themselves 
the Law. Hence, to be conclusive of any question, they should be clear and 
weil settled. 
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[2.] Previously to May, 1776, there were. of force.in England, certain well 
recognized equitable principles, inherently pertaining to the power of a 
Court of Equity, over married women and their estates, by virtue of which 
such a Court might restrain the marital rights from attaching to the sepa» 
rate estate ofa feme sole, upon her marriage-at full age: or might restrain 
the Common Lay rights of a second husband from attaching to property 
settled on a feme covert’ when the terms of the instrument creating the es- 
tate, provided that this should be done. These principles were adopted by 
our Statute, asa part of the Common Law. 


[3-] Definition of the Rule in Shelly's case. It is a rule of Law and not of con- 
struction. 


[4.] Rules of construction are—1. That the intention of the testator is to be 
gathered from a consideration of the whole will—from a camparison of dif- 
fering terms; and effect given to this intention, if it can be done legally. 2. 
That his general intention must prevail over a particular intention, 3. if 
there be two repugnant clauses, which cannot be reconciled, the latter must 
prevail. 


[5.] A bequest by a testator, to such child or children as his grand-daughter 
may have at her decease, no such children being then in life; and a provis- 
ion that “in case any such child or children should die during the life of 
its mother, leaving issue of their body, such issue shall, in such case, repre- 
sent the parent” is not the limitation of a possibility upon a possibility, but 
is simply a gift to unborn children and grand-children. 


[6.] Neither is this a limitation over, upon the death of an unborn child ; and 
therefore, objectionable because not upon a life or lives in being, and twen- 
ty-one years, with the usual period of gestation thereafter; but it is a ‘gift 
to the children and grand-children of testator’s grand-daughter, living upon 
the termination of a life in being, viz: that of the grand-daughter. 


[7.] Where, in one clause of his will, a testator made a bequest of personal 
property, upon the following terms: “in case my said grand-daughter, 8. 
F. T. P. shall depart this life, leaving no issue of her body, or such issue 
die, leaving no issue before: the interest aforesaid devised to her vests, and 
before my negro slaves have been sent to Hayti, as aforesaid, then I -will 
and devise,” &c.:. Held, that this being a bequest of personal property, 
the phrase “leaving no issue”, must be construed as having reference to ise 
sue living at the death: Held further, that this is shown by that portion -of 
the context which limits the dying of the grand-daughter to a period before 
the interest devised to her vests, and before the slaves are temoved to Hay- 
ti, &e. 

[8.}] Where a tcstator makes a bequest over to C and R and. their children, 
the heirs of the body of his grand-daughter, (to whom, in the first place,.he 
had given ithe property, failing ; and in the same connection, again express- 
es the purpose that the property shall go to and be enjoyed by the first 
named persons, in case his grand-daughter shall die without heirs of the body, 
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” as aforesaid : Held, that these are terms which are usually and technically 
* employed to create an estate tail. 


[9.] These terms are influenced and controlled, when referentially construed, 
,, by the.following super-added or associated terms, circumstances and con- 
siderations: 1. By the words already quoted, which import.a dying. with- 
~ out issue living at the death. 2. By terms, in a former part of the will, 
which give the property in trust; the interest to be paid to testator’s grand- 
- daughter during life, and provide, that “ after the decease of the said S. F. 
T. P. (his said grand-daughter,) the principal, (of said property,) I further 
will and devise, to such child or children as she may have, to him, her or 
them, and to their heirs forever”, which terms contain clear and definite 
“words of purchase. 3. By the provision, that the children of a deceased 
+? child. of his.grand-daughter, shall take in the place of its parent. 4. By 
’ . the fact that the bequest is of personal estate. 5. By the fact that estates 
"ye tail are prohibited in Georgia, and presumptions do not favor them, 6. 
» By the consideration, that to construe this will so as to hold that it creates 
an estate tail, will be to defeat, entirely, the intention of the testator, while 
 @ contrary construction, to some extent at least, effectuates it. 


[10.] In view of such terms and considerations, a bequest of this personal 
property over, in the same will to'C and R: and their children, is a gift of 
the estate absolutely, to C and R; the word children being used as synony- 

* mous with heirs. . 


{11.] Where the husband has no interest in the separare estate of his wife, 

‘. the better practice is that he should not be joined with her in a bill against 

» trustees, requiring them to account for the same, but that her suit should 
be instituted by procheine ami. 

12.) Where a husband’has becn thus joined in a bill, and asa party com- 
plainant, for the purpose of seeking to enforce his marital rights against an 
estate left to his wife’s separate use ; and inthe opinion of the Conrt, he is 

_ not entitled to the relief he seeks, and ought not to.have been made a party 
‘complainant to the bill: Held, that the Chancellor should not dismiss the 
bill, but direct an amendment, by removing the husband’s name—substitu- 
ting a procheine ami and modifying the bill according to the exigencies of the 

, case. ' 


oe 


: In. Equity, in Houston Superior Court.. Decision on de- 
murrer, by Judge Powzrs, October Term, 1853. 


» Jacob Wood, of the City of Darien and county of McIntosh, 
“departed this life in the year 184-, having first made and pub- 

shed his last will and testament, bearing date the 11th day of 
January, 1840, as follows: 
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Gzorata, McIntosn County. 

In the name of God, amen. 

I, Jacob Wood, of Darien, being of sound ma disposing 
mind, and being desirous of settling my worldly affairs, do 
make and publish this my last will and testament, hereby re- 
voking and making void, (after this is duly executed,) all for- 
mer wills by me at any time heretofore made. 

. And First—I surrender my soul to my God, and my body 
I direct. to be placed-in my vault in the Savannah burying 
ground; and as to such worldly estate as it has pleased God 
to give me, I dispose of the same as herein directed :-— 

I direct all my just and legal debts to be paid. All my 
estate, both real and personal, I do hereby give, devise, and 
bequeath unto Doctor Charles West, Senior, of Houston 
county, Elias Reed, Esqr., of Savannah, Doctor James Troup, 
of McIntosh county, and their heirs and assigns, and to the 
survivor of them, ard his heirs and assigns, to, and upon, and 
for the uses, trusts, interests and purposes, and with and sub- 
ject to the powers, provisions, conditions and limitations here- 
after mentioned and expressed of and concerning the same, 
that is to say, to have and to hold all and every part and par- 
cel thereof, in trust, to carry into effect the following inten- 
tions and objects, viz: by the sale of my real and personal es- 
tate, (all my negro slaves expressly excepted,) to raise the sum 
of Fifty Thousand Dollars ; but this is to be done with as lit- 
tle sacrifice as possible, and if all my other real and personal 
estate, (my negro slaves. excepted,) will not complete that sum, 
or any balance that may not be invested in Boston real estate 
in my life-time, then all my plantation slaves are to continue 
to plant corn and cotton on my two tracts of land on Big 
Creek in Pulaski and Dooly counties, and bought of Collins 
and Scarborough, until by their annual Jabor a sufficient sim 
is raised to make up the aforesaid sum of fifty thousand del 
lars, and when that sum or any balance that I may leave my- 
self uninvested, is under the control of my said Trustees— 
(No. 1.) I do give, devise and bequeath unto my grand 
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daughter, Sarah Frances T. Pierce, all the annual interest 
thereon, for and during her natural life—subject, however, to 
the conditions hereinafter named, free and clear of the con- 
trol or debts of any husband or husbands that she may here- 
after marry, to be paid to her annually, and (No. 2.) the prin- 
cipal, after the decease of the said Sarah Frances T. Pierce, 
LI further will and devise to such child or children as she, the 
said Sarah Frances T. Pierce, may have, to him, her and 
them, and to their heirs forever. 

And I will and direct that the aforesaid capital sum of fifty 
thousand dollars, to be raised, if possible, from my other real 
and personal estate, (my negro slaves excepted,) but if that 
amount cannot be raised from my other real and «personal 
estate, (my negro slaves excepted,) then I willand direct that the 
balance be made up of the annual labor of my negro slaves, 
. in manner as before mentioned, and until tlfe aforesaid capital 
sum of fifty thousand dollars is raised in manner as aforesaid, 
I give and devise to the said Sarah Frances T. Pierce, the sum 
-of eight hundred dollars a.year, until she arrives at the age of 
‘eighteen years, or marriage, to be paid her semi-annually, out 
‘of the proceeds of the labor of my negro slaves on Big Creek, 
as aforesaid, for her maintenance and support, and for her 
education, which I desire may be of a religious, useful and ele- 
gant character; andI further devise to her, all my plates, du- 
ring her life, and after her decease, to go toher children. And 
after the aforesaid sum of fifty thousand dollars is raised, and 
laid out at interest, my will is, that so much of the balance of 
the interest arising therefrom as shall accrue, after my said 
grand-daughter’s annuity is paid, andI will and devise may 
annually be laid out at interest. (Wo. 3.) And J further will 
and devise to my said grand-daughter, Sarah Frances T. 
Pierce, for and during her natural life, all the annual inter- 
est accruing on the aforesaid capital of fifty thousand dollars, 
on her, my said grand-daughter arriving at the age of eighteen 
years, or marriage, but to be free, and clear of and from the 
control of and debts of any husband or husbands that she may 
marry ; (No. 3.) and after the decease of my said grand- 
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daughter, Sarah Frances. T. Pierce, I will and devise the 
whole of the capital of fifty thousand dollars, and all other ae-. 
cumulating suns, to such child or children-as the said Sarah’ 
Frances T. Pierce may have, to him, her and them, and: to 
their heirs forever. (No. 4.) And in case any such child or 
children should die during the life of its mother, leaving issue 
of their body, such issue shall, in such case, represent the-pa- 
rent. . And for the purpose of carrying out the aforesaid: trust 
into execution, I do hereby vest in my aforesaid trustee or trus- 
tees for the time being, ‘full power and absolute ‘authority to 
dispose of all my real and.«personal estate, (my. negro. slaves 
and all their issue expressly excepted,) together: or in parcels, 
by public or private, contract, as shall be most judicious, for 
the best. prices, for money, or on a reasonable credit, not over: 
three years, on legal interest, securing the payment by bond, 
personal security and. mortgage, and respectively to. execute 
all necessary deeds for the conveyance of the same. And no. 
trustee shall be liable for the acts of the other, but for his own 
individual receipts; and that all moneys which shall arise by 
or from such sales, as aforesaid, shall be termed a part of my 
personal estate, and be applied as heretofore or hereafter di- 
rected, and that all investments therefrom shall be made on 
clear unincumbered real. estate in the city of Boston, im the 
State of Massachusetts: I mean on loan, security, bond and 
mortgage, on real estate, made at one-fourth less than its ap- 
praised value, with such interest as can be obtained, and not in 
investments by fee simple purchase, especially the aforesaid 
specific sum of fifty thousand dollars, and agreeably to the 
laws of that State. After my said trustee or trustees have re- 
alized the sum of twenty-five thousand dollars, and as soon as 
possible, have invested the same in real estate in Boston, .as 
aforesaid, and have five thousand dollars in cash, on hand, and 
other twenty-five thousand dollars, or any amount. over that 
sum, in secured debts, that can be reasonably depended - upon 
to make up the aforesaid capital of fifty thousand dollars, and 
drawing interest thereon, here and in Boston, so that’my. said 
grand-daughter, Sarah Frances T. Pierce, may receive her an- 
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nuity as aforesaid,,then [ will, devise and positively direct, that 
all my. negro. slaves, together with all their future issue and in- 
crease, that I may own at the time of my death, be shipped 
and.sent,to the north east side of the Island of Hayti, (San 
Domingo,) to occupy, cultivate, and plant for.my use, land.that 
Ihave bought ata place between Puerto-de-Punta, (Port of 
Plati,) and the harbor of Carboneta, near the residence of Mr. 
George. Kingsley ; and I do hereby will and devise the sum of 
fiye. thousand dollars, to pay the expenses of their removal; 
and 1 do hereby nominate Mr. Zess Kingsley, of Florida, to aid 
in superintending and directing their removal, 

And Ido hereby bequeath and devise to the acting trustee 
the sum. of one thousand dollars, and to each. of the..other 
trustees, unto this my will the sum of five hundred dollars,. to 
be paid on the departure of my negro slaves to .Hayti, as 
aforesaid, and not till then. 

(No. 5.) In case my said grand-daughter, Sarah Frances 
T. Pierce, shall depart this life, leaving no issue of her body, 
or. such issue die, leaving no. issue before the interest aforesaid 
devised to her vests, and before my negro slaves have been sent 
to Hayti as aforesaid, then I will, devise, and positively direct 
that all my negro slaves, together, with all their future issue 
and increase, be immediately shipped and.sent to the Island of 
Hayti in manner as before directed. In such case I then give, 
devise,-and bequeath the residue of all my estates, (my negro 
slaves. and their issue and increase excepted,) to the President 
and trustees of Franklin College, in the State of Georgia, and 
their successors in office, on the following special trusts, as fol- 
lows, viz:.,That the interest on one half of the said residue of 
my estate be annually and steadily applied to the erection and 
maintenance in said College of a ‘‘Professorship. of Law, and 
Political Economy,’ and forever be continued for that. purpose ; 
and. further, I will that the interest on the other half of the 
said residue. of my estate be expressly invested, and annually 
to the erection and maintenance of ‘“‘a Manual Labor School,” 
forthe benefit expressly of the poor children of the counties of 
McIntosh, Wayne, and Liberty. And that the said Manual 
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Labor School site shall be selected ina healthy situation on the 
Upper Sand Hills of McIntosh County, and that the care of its 
erection, establishment and superintendance be confided to the 
President and trustees of said Franklin College and their suc- 
cessors in office. They are required to cause annual exhibits of 
its situation and details to be laid before the Senatus Academi- 
cus of this State annually, and that the said President and 
trustees, when the said residue of my estate becomes vested in 
them, do cause the same to be laid out in some permanent fund, 
on which the interest can be relied on to be -paid in gold or 
silver when such bequest falls to them. I will that my trustees 
pay it accordingly to them, and I do constitute the Judge of the 
Superior Court-of the Eastern District, and the Justices of the 
Inferior Court of the Counties of McIntosh, Wayne and Liber- 
ty, and their successors'in office, the permanent visitors of said 
Manual Labor School; and I further impose it as a duty of the 
gentlemen who may occupy the Chair of the Professorship for 
the time being, annually to inquire into and report to the Gov- 
ernor of the State, and his successors in office, the situation, 
standing and administration of said Manual Labor School.— 
Further, it is my will and pleasure, that my said trustee or 
trustees shall, with the consent of my said grand-daughter, and 
the approbation of the Judge of the Eastern District, have 
the power of appointing other trustee or trustees in-the place 
of those who may either die, or resign, or remove, and that 
each trustee shall only be liable for his own acts in the pre- 
mises; and it is further my will, that the acting trustees, for 
carrying into full effect the provisions of this my will, and the 
duties imposed by it, be allowed ten per cent. on the legal com- 
missions allowed by law. I further will, that on my death, 
the following house servants be not put in the field, but at a 
reasonable rate, be allowed to hire their own time, to wit: 
James, Priscilla, and her three children, Jane, Robert and 
James; Will, William, Francis, and Charlotte, her mother, 
and Lewis, the son of William, and all moneys and property 
not above mentioned, I will shall follow all the provisions and 
devices of the aforenamed fifty thousand dollars. 

vou. xv. 17 
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I hereby appoint my estimable friend, Nathaniel Goddard, 
Esq., of Boston, and his executors, the guardians of my said 
grand-daughter, to educate and take the sole care of ‘her per- 
son until she arrives at the age of fourteen years; and I furth- 
er wish her to continue the appointment until she is twenty-one 
years of age, or until marriage;-if the laws of Massachusetts 
will not allow me to do the first or both, in such case, I then 
suspend all pecuniary advances and support, until Mr. God- 
dard is allowed to act, untit my grand-daughter arrives at the 
age of twenty-one, or marriage—this provision is made to pre- 
vent any of her father’s relatives having anything’ to do with 
my money or-her education. I further appoint my esteemed 
friend, the said Nathaniel Goddard, Esq., as the agent and 
trustee, to receive: and disburse to my grand-daughter semi- 
annually, under this my will, her said allowance. for support 
and education, until she arrives at the age of eighteen years 
or marriage. 

(No. 6.) Should a case oceur under this my will, to ascer- 
tain who are the heirs of Mrs. S. C. H. Pierce, or her daughter, 
Sarah Frances T. Pierce, and those of their bodies failing, I 
nominate Mrs. Kitty Crawford, wife of Wiliam H. Craw- 
ford, and her brother, Mr. Redding, of Middleton, in the State 
of Delaware, and their children as.such heirs, they being my — 
blood-kin, and also of my daughter and grand-daughter, on 
my side. And further, it is my will, and I do hereby forever 
exclude all and every of the connexions, relatives and heirs 
in any shape, of Marcus J. Pierce, deceased, the late husband 
of my said daughter, S. C. EH. Pierce, from ever inheriting or 
claiming or controlling any property or estate of my grand- 
daughter, Sarah Frances T. Pierce, and who may claim the 
same as next of kin, on her father’s side, and also of any 
right to control or manage her person, during her minority, as 
it is my will and fixed purpose, that all such property as my 
grand-daughter shall and may receive by this will or through 
her mother’s blood, in case she shall die without heirs of her 
body as aforesaid, shall only go to and be inherited by her 
mother’s heirs, as above designated. 
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And further, it is my will, that, should the laws of Massa- 
chusetts give the care of her person, and the education ef my 
said grand-daughter, to the nearest of kin on the part of her 
father, in such case, I hereby suspend all pecuniary support, 
either for education or maintenance, until she is married or 
twenty-one years of age, and give the aforesaid allotted amount 
to Mr. Crawford and Mr. Redding as above, until her educa- 
tion and person is confided to the friend above mentioned. 

Placing the greatest reliance on their friendship, character, 
and uprightness, I hereby nominate, constitute and appoint 
my trustees aforesaid, executors of this my last will and testa- 
ment, and may the Great God prosper their acts. 

In witness whereof, I, Jacob Wood, have, to this my last 
will and testament, contained in two sheets of paper, and 
written on this six preceding pages, set my hand and seal, in 
manner following: that is to say, to the first-six pages, in the 
margin of each page, I have set my hand, by subscribing the 
same with my name, and have set my hand and seal at the 
bottom of this last page, this eighteenth day of January, in 
the year of our. Lord one thousand eight hundred and forty- 
four. JACOB WOOD. 


Signed, sealed, published and declared, ‘by the above named 
Jacob Wood, as, and for his last will and testament, in the 
presence of us, who, at his request, and in his: presence, 
have subscribed our names as witnesses thereunto. We 
have likewise done toa duplicate of the above written will 
at the same time. 


Francis E. Bonn, 
J. E. TowNnsEnp, J. I. C.. M. eC. 
Pps. LECHARTIER, 


In 1850, the.said Sarah Francis T. Pierce, in said will men- 
tioned, having already arrived at the age of twenty-one, inter- 
married with Francis W. Roberts. 

To the April Term, 1853, of the Superior Court of Houston 
county, the residence of Dr. West, Robert and his.wife brought 
their bill for “‘ discovery, account and relief,” against Dr. West 
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‘and Elias Reid, as trustees and executors under the will, Dr. 
Troup having refused to accept either the trusteeship or exec- 
utorship. 

The bill alleged, that on her marriage, Mrs. Robert became 
absolutely entitled tothe sum of fifty.thousand dollars, under 
that clause of the will which bequeathed to her “the interest on 
the said sum of fifty thousand dollars, for and during her nat- 
ural life, to take effect on her arrival. at the age of eighteen 

-years or marriage”’. 

The bill proved that West and Reid “may fully account 
ywith complainants of and concerning their trusts under the will; 
sand that they be decreed to account. fully with complainant, 
«Robert, and to pay over to him all the estate to which his 
vwife is entitled.under said will; and also for general relief. 

To the bill the defendants filed a general demurrer. : 

The Court sustained the demurrer and dismissed the bill. 

To which decision of the Court, counsel for complainants ex- 
cepted, alleging that the Court erred— 

1st. In sustaining the demurrer and dismissing the bill. 

2d. In deciding that the bequest by the testator, Jacob 
‘Wood, to his grand-daughter, Sarah Francis T. Pierce, of the 
annual interest of $50,000, which his trustees were directed to 
‘raise, was not a gift of the capital sum so:bequeathed, and from | 

which the said interest was to arise. 

3d. In deciding that under the said bequest, by the said tes- 
tator, to,his said grand-daughter, she had only a usufructuary 
interest for life, and no legal estate therein. 

4th. In deciding that ander the said bequest to his -grand- 
daughter, she took-an estate for life only. 

5th. In deciding that the trust created by. said will was 
@ continuing trust, and subsisted after the said Sarah Francis 

“T. Pierce had attained the age of eighteen years, and was mar- 
‘tied. 

6th. In deciding that the provisions of said will did not. cre- 
ate an. estate tail, or what, in relation to ) realty; would have 

been such an estate. 

Tth. In deciding that the limitation over to Kitty Crawford 
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and her brother, Mr. Reddimg, was not on an indefinite failure 
of issue, but-was to take effect on the death of Sarah. Francis 
T. Pierce, without children or the descendants of children liv- 
ing at her death. 

8th. In. dismissing the bill of complainants, for the reason 
that Francis W. Robert and Sarah Frances T. Robert, . were 
joined together as complainants therein. 

9th. In refusing to allow an amendment of complainant’s 
bill. 

10th. In deciding that the legacy bequeathed to Sarah 
Francis T.. Robert by the testator, Jacob Wood, was her sep- 
arate property. 

And upon these several exceptions, error has been assigned, 


McDonaLp and BErRigEv, for plaintiffs in error. 
Law & Bartow and Niszet, for defendants in error. 
By the Court.—Starnzs J. delivering the opinion. 


[1.] Our first step.in this case has been, to ascertain the 
character of the estate taken by the complainant, Mrs. Robert, 
under the will of her grandfather, with reference to the mari- 
tal rights of the husband—that is to say, whether or not the 
interest vested in her is to. be enjoyed as her separate estate; 
and this inquiry has not been unattended with difficulty, and 
has required careful and cautious consideration. 

While endeavoring to determine the influence which the 
principles of the Common Law are to have in the consideration.of 
this subject; we have recognized the correctness of the position, . 
that we should look to that Law as it stood before the 14th day of 
May, 1776; and so of those principles of: Equity, which are 
regarded as forming part of the Common Law. We have algo 
recognized the rule, with a proper qualification, that in the 
effort to determine what was the Common Law at that period, 
we should consult the decisions of Courts in England, previ- 
ously made; and that such decisions are to be regarded as the 
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proper exponents of the Common Law, as it was” adopted by 
our Legislature. The qualification on which we insist, is this: 
These decisions are to be received as evidence of the Law, and 
not the Law itself; and hence, to be conclusive of any ques- 
tion, they should be clear and well settled... A mere prepon- 
derance, or even a strong current of decisions upon a given 
point, at that period, is not decisive, if, notwithstanding, in 
the opinion of the Court, the question was still lis sub judice. 
In such event, a Court in our State is free to adopt a different 
view, if it believes‘the Law was otherwise at that time. 


> -[2.] An examination of the subject has- satisfied us that, 





‘without doubt, the decisions in England, upon this point, pre- 
vious to our Revolution, had, for the most part, gone upon the 
Common Law principle, that property given by deed or will, 
directly, or to trustees, for the separate use of a feme sole june 
marti, passed to her husband on her marriage at full age. 
And if we were satisfied that these decisions stood as the well 
‘established evidence of the Law, at that time, in cases of sep- 
arate estate, we should feel it our duty, without pause, to fol- 
low their guidance. But we find that different views were then, 
and previously, entertained by some .Courts, and the question 
was, by no means, clearly and definitely settled. 

We may recur to as early a period as the reign of Charles 
IT. and the time of Lord Chancellor Nottingham, and we will 
find the doctrine held, that a Court of Equity. in England, in 
-& case of separate estate, will decree protection as against the 
marital rights, although such estate had vested in the feme at 
a time when she was sole. This period is, perhaps,.a fit start- 
ing point for our examination, for it is known that, under Lord 
Nottingham’s administration of Chancery, that branch of Ju- 
risprudence first assumed in England, the form and shape of 
a regular and scientific system. Lord Campbell says of this 
Chancellor, that “he had the sagacity to discover that Equity 
might be moulded into a noble code,” and that “he laid the 
foundation for being a great Equity lawyer, by a profound 
knowledge of the Common Law.” (3 Lives of Chancellors, 

812.) Chancellor Kent says of him, that ‘from his time, 























MACON, FEBRUARY TERM, 1854. 135° 
Robert and Wife vs. West, and Reid. 








Equity became .a.regular and cultivated science.” . (1 Kent 
Com. 492) and Judge Story observes, that “he has been em- 
phatically called the Father of Equity.” (1. Story’s Eg. 
Ju. 46.) . 
This great Judge, inthe case of Doyly vs. Perfull,(1 Chan. 
Cas: 225,) decided that, “if aterm were assigned expressly 
upon trust for the separate use of a femme, the marital rights, 
in that case, should not prevail’; andhe followed np this decis- 
ion by a similar opinion, in Sir Edward Turner’s case. In 
that case, an annuity had been. conveyed to trustees for the 
separate use of a lady, upon her marriage. The husband after- 
wards died, and she intermarried with Sir Edward Turner, 
who subsequently disposed of the annuity. The question was, 
as the second husband had not bound himself by any agree- 
ment, whether or not he could dispose of this annuity by virtue of 
his marital rights? Lord Nottingham was of opinion, “ that 
as the annuity had been settled expressly for the lady’s per- 
sonal use, the second husband was barred”. And he assigned 
as a reason, that unless this be the law, ‘no man shall be able 
to provide for wife and children’. (1 Chan. C. 307.) It is 
true, that this decision afterwards (in 1681) was reversed by 
the House of Lords. According to.the report, or rather memo- 
randum, of that case, in (1. Vern. R. 7,) and what Lerd Hard- 
wick said of it, in Jewson vs. Moulson, (2 Atk. 421,) that re- 
versal was placed upon the ground, that ‘‘the same rule of law 
must prevail in Equity, as in Law; that as the husband might 
dispose of theterm,.sohe might of the trust, and that therefore, 
the term was well passed away, and the husband might dispose 
of it”. 

Thus, this hereditary Court, at a time when its Judges, by 
Divine right, as.ageneral rule, were very imperfectly educa- 
ted in a knowledge of human rights—at.a period, indeed, when 
few Judges in any Court, as we have seen, were educated in 
those rights which it was the peculiar province of a Court of 
Equity to administer, on these unsatisfactory grounds, over- 
ruled the judgment of that wise and learned Magistrate, who 
had devoted a life to the study of these things. 
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Subsequently, in the case of Hunt vs. Pitt (1 Vern. 18,) 
Lord Nottingham acquiesced in this decision; not that he 
thought it right, (for hesaidhe ‘“ wondered at that resulition,” 
and somewhat touchingly complained that the effect of such a 
decision would be to render it ‘‘almost impossible for a man 
to provide for a child, but that it shall be subject to the dis- 
posal of an extravagant husband,”’) but because it was his 
duty ; and-as he said, “there must not be one Equity above 
stairs in the House of Lords,. and another below, in Chancery”. 

I have dwelt somewhat upon this case of Sir Edward 
Turner, because the history of this question shows that this 
case influenced the case of Zuden vs. Samyne, (2 Vern. 207,) 
and these two gave direction and character to what had been 
held on this subject, in England, previous to our Revolution. 
Moulson vs. Jewson, (2 Atk. 421;) Tullett vs. Armstrong, 
(4 Myl. § C. 390. Lewin on Trusts, 79.) 

Of these two cases, Lord Cottenham says, in Tullett vs. 
Armstrong, (4 Myl. § .394,) that they were inaccurately 
reported, and that this point was not argued. But I care not 
how this may be. If it appear from what is. reported, that 
they proceeded on wrong principles, and we find that the ques- 
tion was in such a state, on the 14th of May, 1776, as will 
admit of our considering it open for adjudication, we are not 
to be controlled by these cases. That it was not put by them 
upon a settled and satisfactory footing, we think is evident, 
from the following considerations : 

After these cases were decided, and before the period of our 
Revolution, the practice of settling estates upon trustees for 
married women, to be protected against future husbands, seems 
to have continued, as appears from very old forms of, convey- 
ancing of this kind, appearing in Horseman's Precedents ¢ 
Wood's Conveyancing. These are referred to, in Davies vs. 
Thorneycroft, (6 Sim. 420,) as showing “that the practice of 
the profession, without any variation’, had proceeded on the 
idea, that “it was lawful to give property to the separate use 
of a woman, married or unmarried”. And touching these, 
the Master of the Rolls, Lord Langdale says, in Tullet vs. 
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Armstrong, when the case was before him, (1 Beav. 31,) that 
“‘ this doctrine appeared to him as the result of the authorities 
and of the constant practice of conveyancers, which great and 
eminent Judges have considered to be no méan evidence of the 
law”. 

The dicta and decisions of eminent Judges, pronounced 
presently after our Revolution, but’so near to it as to be sug- 
gestive of what was the state of the law on this subject, at that 
time, encourage the idea that such estates would have been 
protected in Equity at that period. 

Inthe case of Bealle vs. Dodd, (1 Durnf. § EF. 198,) even 
the Court of King’s Bench, in 1786, recognized the principle 
that a gift or devise may be made to the separate use of a mar- 
ried woman, which shall be independent of the control of a 


future, as well as a present husband. By parity of reasoning,. 
it sanctions the doctrine that such a conveyance may be made. 


to a feme sole of full age, and protected against the marital 
rights incident to a subsequent coverture. 

In the case of The Countess of Strathmore vs. Bows, (1 
Ves. Jr. 22,) Lord Thurlow, in 1789, lends countenance to 
this doctrine. And even afterwards, in England, down to the 
decision in Tullett and Armstrong, the question was treated 
as one not finally settled. (Lewin on Tr.) 

Thus it is, we are impressed with the belief that this ques- 
tion was not clearly and definitely settled in May, 1776, upon 
the basis of Sir Edward Turner's case. But, on the contrary, 
that there were, at that period, certain vital equitable principles 
of legal and binding force in England, because, inherently 
pertaining to the power of a Court of Chancery over the 
estates of married women, by virtue of which the universality 
of the Common Law might be restrained, and an estate, such 
as we have been considering, supported. 

As early .as the reign of James I. we have notices of 
the Court having entertained jurisdiction to secure property to 
the separate use of a married woman, that had been given to 
her to be so enjoyed. (Tothill, p. 158.) Shortly afterwards, 
VOL. xv. 18 
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in the reign of Charles J. this is said to have become quite com- 
mon. (Tothill, 161. Car.1.) We have seen. to what extent 
this power of the Court had been, and, in the opinion of Lord 
Nottingham, might rightly be carried in the reign of the second 
Charles. 

Again: Long before our Revolution, and as early as the 
reign of Charles I. the right of a Court of Equity to-restrain 
the Common Law rights of the husband, so as to prevent him 
from recovering a legacy given to his wife, until he had made 
a competent provision for her, was acknowledged. (Tothill, 
179. Car. 1.) 

The right todo all these things, proceeds, in our opinion, 
from precisely the same source, viz: the power of a Court of 
Equity, as representing the sovereign authority, over married 
women, and their estates. ‘The separate estate of a married 
- woman was thus, ds it were, the creature of a Court of 
. Equity; and that Court had in this way, (in the language of 
Lord Cottenham,) acquired the right “‘to model and qualify 
an interest in property, which it had itself created, without 
regard te those rules which the Law has.established for regulat- 
ing the enjoyment of property in other cases”. T'ullett vs. 
Armstrong (4 M. § C. 398.) Andin this connection, he adds 
that “when this Court first established the separate estate, it 
violated the laws of property, (that is, it restrained their uni- 
versality,) as. between husband and wife, but it was thought 
beneficial, and it prevailed’’. 

Upon this principle, which is, in our opinion, thus shown to 
have been in force in England on the 14th of May, 1776, and 
consequently, adopted as the Law in our State, a Court of 
Equity, by its decree, may restrain the marital rights from 
attaching to an estate which has been settled for the separate 
use of a feme sole, upon her marrying at full age; and may 
also restrain the Common Law rights of a second husband 
from attaching to property thus settled on a feme covert, 
where the terms of the instrument creating the estate, provide 
that this shall be done. 

The exigencies of a refined civilization, among all enterpris- 
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ing and commercial people, like ours, loudly, call for such a 
rule; and we are pleased that we are enabled, rightly and pro- 
perly, as we think, to place the decision of this question upon 
a principle which will enable a parent, in our State, to make a 
provision for his daughter, which can be guarded against a 
husband’s extravagance or improvidence. 

With this. view of the point made, we of course hold that. Mrs. 
Robert, under those clauses of her grandfather’s will, which 
are italicized in the copy to this opinion annexed, and marked 
Nos. 1 and 3, took a separate estate in what was conveyed to 
her, to which the marital rights of the complainant, Francis W. 
Robert have not attached. 

[3.] We have next endeavored to ascertain the quantity of 
the estate taken by Mrs. Robert, so far as the same is influ- 
enced by those terms of the will which it is insisted would cre- 
ate an estate tail by virtue of the Statute De donis, &c. were 
the bequest of real property. 

If the tenor of these terms be such as would create an estate 
tail, for the purposes of this investigation, we assume the cor- 
rectness of the position, that the bequest of the interest or in- 
come of the property, has drawn after it the principal, and an 
absolute estate has vested in the first taker, Mrs. Robert. 

We incline, however, to think that if by the terms of this 
will, a separate estate in Mrs. Robert was intended and provi- 
ded for, that whatever might be the quantity of interest taken, 
whether a life-estate in the income, or an absolute estate in 
the principal, (because a fee tail was contemplated,) in the 
light of our decision just made on the first point in this case, 
a Court of Equity would protect such separate estate from the 
marital rights. This view would, perhaps, be decisive against 
the husband’s right to the decree he seeks in this case. But 
we care not, formally, so to decide, inasmuch as other interests 
and rights depend on this question of entail; and it is, on this 
account, necessary that we should announce the opinion which 
we entertain of the same—which opinion will otherwise dispose 
of the question. 

We have, therefore, anxiously sought an answer to the fol- 














140 SUPREME COURT OF GEORGIA. 


Robert and Wife vs. West and Reid: 








lowing questions: Is this bequest expressed in terms which, by 
the Statute De donis, would create an estate tail, if the con- 
veyance were of real estate? What is the import of the whole 
instrument, when all its terms are considered ? 

These questions, it has been argued, involve therule in Shel- 
-ly’s case, on which so much comment has been made; a rule, 
‘in itself simple enough, but which, from the conflicting results, 
and the obscurely technical character of the many cases in 
which it has been discussed, is sometimes regarded asa sort of 
monster, with frightful presence, confined in a worse than Cretan 
labyrinth of intricate construction and tedious technical learning. 

That rule amounts only to this: that where an estate of 
free-hold is limited to a person, and the same instrument con- 
tains a limitation, mediate or immediate, to his heirs or the 
heirs of his body, the word heirs is a word of limitation; that 
is, the ancestor takes the whole estate comprised in this term. 
‘Thus, if the limitation be to the heirs of his body, he takes a 
fee tail; if to his heirs general, a fee simple. (2 Jarm. on W. 
‘241, and cases there cited.) 

It is obvious that this rule, which is said to be a rule of Law, 
and not of construction, (2 Jarm. 241,) fixes nothing except 
that the use of certain words, in a certain way, will be held to 
indicate an intention to create an estate tail, and of certain 
-other words, an intention to create a fee simple. When the 
terms used are heirs of the body, alone, or where they are heirs 
general, the rule easily and plainly performs its office; but dif- 
ficulty begins, when words are employed which are assumed to 
be only equivalent to these terms ; or where such words, or words 
supposed to be similar in effect to each of these terms, are used 
in the same instrument. Then it is that resort must be had to 
referential construction ; and the task of fixing an intention for 
the testator, needs more a rule of construction than of Law. 

* Such is precisely the kind of case we are now considering ; 
and it becomes necessary fot us, ir order to determine the cor- 
rect import of this will, to invoke the aid of certain rules of 
construction with more anxiety than the rule in Shelly’s case, 
of which we shall say no more. 
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[4.] These rules of construction are—1. That the intention 


of the testator is to be gathered from a consideration of the 
whole will—a comparison of different terms, and effect given 
to this intention, if it can be done legally. 2. That his gene- 
ral intention must prevail over a particular intention. 3. If 
there be two repugnant clauses, which cannot be reconciled, the } 
latter must prevail. 

"It is not pretended that all the terms used in this will, plain- 
ly and explicitly import an intention, on the part of the testa- 
tor, to create an estate tail. Indeed, it was argued for the 
complainants that there was some repugnance in these terms; 
but it is insisted that certain clauses, which come after a pas- 
sage of a different tenor, clearly contemplate an indefinite fail- 
ure of issue, and a limitation to a particular class of heirs; and 
that these clauses must control any other words in the will, of 
a different import. 

Confessedly, then, here are contrarient terms, and 20 mani- 
festion of intention, by apt words, and none other, to create an 
estate tail. To such an extent is this true, that the learned 
counsel who concluded the argument for the complainants, felt 
himself justified in denominating this will, (as a manifestation 
of the testator’s intentions,) a mare ignotum, by which that 
distinguished counsel designed to say, no doubt, that this in- 
strument was, as it were, a sea or expanse of uncertain, if not 
of unknown meaning. 


Exploring this instrument, which was thus admitted to be 
uncertain in its import, we began, by looking to those features 
which it is said denote that this bequest was intended for a 
particular class of heirs, and have endeavored to give full ef- 
fect to these. We observed, that by his will the testator plain- 
ly desired to make his grand-daughter and her posterity the 
chief objects of his bounty, and that this property should not 
go to the paternal kindred of that grand-daughter, in any 
event; that it involves a bequest to the unborn children of un- 
born children ; that it uses terms in one place, which are some- 
times regarded as contemplating an indefinite failure of issues 
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and that in another, the heirs of the body of the grand-daugh- 
ter are specified, as the class of heirs whom the testator desired 
to receive and enjoy the property conveyed, 

[5.] The first feature just mentioned, it is thought, serves to 
characterize the other terms used ; and assuch, we have givenit 

ta effect. The second, a bequest to the unborn children of 
unborn children, is contained in the clause of said will, marked 
No. 4, in the margin of the copy to this. opinion annexed and 
italicized. It is urged that this is a bequest which contem- 
plates a limitation upon a possibility too remote ; that is to say, 
a possibility upon a possibility. It is true, as Sir Edward 
Coke tells us, that “a possibility upon a possibility, is never 
admitted by intendment of law”. But we are informed that 
this expression is not to be understood in too large a sense. 
(1 Fearne, 251, note.) There may be cases where this is not 
allowable, because of the uncertainty in the.terms; but a be- 
quest to the unborn children and grand-children of one in life, 
is not marked with this uncertainty, and is in no wise object-. 
ionable. Routledge vs. Dorril, (2 Ves. Jr. 3857.) Such is the 
character of the bequest in this case. 

[6.] Neither is this a limitation over, upon the death of an 
unborn child; and therefore objectionable, because not upon a 
life or lives in being and twenty-one years, with the usual pe- . 
riod of gestation thereafter. On the contrary, it is a limita- 
tion over to the children and grand-children of testator’s grand- 
daughter, who may be afterwards born -and be living at the 
time, upon the termination of a life in being, viz: the life -of 
the grand-daughter, now Mrs. Robert. 

[7.] The third of these features, regarded as indicating an 
intention to create an estate tail, is that which is italicized in 
the copy of the will hereto annexed, and marked in the margin 
No. 5, in which the testator directs a certain disposition of his 
property to be made, ‘‘in case his grand-daughter shall depart 
this life, leaving no issue of her body, or such issue die, leay- 

ing no issue’”’, Xe. 
It should be remembered, just here, that this is a disposition 
of personal property, and that in England even, terms import- 
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ing an indefinite failure of issue, yield, as to personal estate, 
“readily to expressions and circumstances in the will, tending - 
to confine them to the restricted sense of issue living at the 


death”, &c. 


(2 Jarm. 427. 


Fearne Gon. Rem. 471.) 


One of these expressions is, the phrase “leaving no issue” ;_ 
with respect to which, the settled distinction is, that as applied 
to real estate, it means an indefinite failure of issue. But, “in ; 
reference to personal estate, imports a failure of issue, at the 


death.” 


This rule applies, “‘ even where the real and personal estate - 


are comprised in the same gift”. 


‘orth vs. Chapman, (1. P. Wm. 


663.) And see, 2 Jarm. 418, 419, and cases there cited.— 
The Courts have gone so far, indeed, in some cases of personal 
property, where they thought the intention of the testator - 


warranted it, as to supply the word “leaving”. 


note.) 


Jarm. 419,. 


The case we are considering, is a disposition of personal pro-. 
perty ; and the passage of the will under review, contains the 
phrase, “leaving no issue’, &c. If, in England, this would 
import a failure of issue at the death, in sueh a case, it will 
certainly have this effect in Georgia; and, therefore, the clause 
does not contemplaic an indefinite failure of issue, and must 
be held to have reference to the children and grand-children : 


of Mrs. Robert, living at her death. 


But this is further man- 


fested, by that portion of the context which limits the dying of 
the grand-daughter without issue, to a period “before the in- 
terest devised to her vests’ —that is to say, before she was 
eighteen years old, and before the negro slaves of the testator 


had: been sent to Hayti, Xe. 


[8.] It is certainly true, that the terms used in that clause 
of the will which is italicized, and marked in our copy as No. 
6, contain expressions whose legal signification is such as is 
usually and technically employed for the creation of an estate- 
tail. These words direct, that the estate shall go over to Mrs. 
Crawford and Mr. Redding, and their children, the heirs of 


the body of the grand-daughter, and of her mother failing; 
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and express the fixed purpose, that the property’ shall go to, 
and be enjoyed by the first named persons .only, in case his 
grand-daughter shall die without heirs of her body. 

[9.] These terms are repugnant to other clauses of the will. 
They are last employed, and would, undoubtedly, be held to have 
the effect of expressing an intention to confine the bequest to 
a particular class of heirs, designed to take in’ succession, in 
exclusion of heirs general, if these other clauses were‘ not in 
the nature of words of explanation—if there were not other 
terms and circumstances connected with this bequest, which 
qualify and contro] the claise under consideration. These 
terms and circumstances, in our opinion, are: 

1. The passage of this will, on which comment has been al. 
ready made, marked in the margin of the copy hereto annex- 
ed as No. 5. -This clause, as we have seen, as connected with 
a bequest of personal property, clearly and definitely express- 
es an intention, that the issue who are to take after Mrs. Rob- 
ert, are those whom she shall leave living at her death—that is 
to say, her children and grand-children. 2. The terms which 
stand forth conspicuously in the first disposing clause of the 
will, and are contained in the passage marked No. 2 in the 
copy, and also in the passage marked No, 3. In these, the 
testator gives the principal of the property, ‘‘after the de- 
cease” of his grand-daughter, “to such child or children as 
she, the said Frances T. Pierce may have, to him, her and 
them, and to their heirs forever”. It is true, as has been urg- 
ed, that the word “children” is not necessarily a word of ‘pur- 
chase. Though this be its general character, it’ may, never- 
theless, be controlled by other and repugnant words in a will. 
But there are words in immediate connection with it here, 
which are conclusive of its import, as'a word of purchase.— 
First, the phrase, ‘after the decease”, (twice here used,) 
which, in a bequest of personal property, will be’ held'to have 
reference to a dying without issue living, at the-death of ‘the 
firsttaker.  Pinbury vs. Elkin, (1-P. Wm.568.) °2 Vern. 758. 
Wilkinson vs. South, (7 Burn. § H. 558.) Trotter vs. Os- 
nold, (1 Cow, 317.) Next, the words “to him, her and them, 
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and to their heirs forever’’, which are technically significant of 
an intention to create an absolute estate; and are appro- 
priate words to be applied to these children, as to the stock 
of a new inheritance. 

3. The terms “‘in case any such child or children should 
die during the life of its mother, leaving issue of their body, 
such issue shall, in such case, represent the parent’, which im- 
mediately follow these just mentioned, have a like significance. 
If the object had been to create an estate tail, as issue ad in- 
jinitum is included in such an estate, it would seem that a ne- 
cessity for this provision, as to the children of deceased chil- 
dren, would not have presented itself to the mind of the tes- 
tator. 

4, The fact that this is a conveyance of personal estate, re- 
laxes the rigorous technical significance of words commonly 
used to create an estate tail, and renders them more accessi- 
ble to referential construction ; for, ‘in regard to personal es- 
tate, it seems to be clear, that words denoting a failure of is- 
sue, following a bequest to children, refer to the objects of that 
gift”. Doe d. Lyde vs. Lyde, (1 D. § HE. 596.) Malcolm 
vs. Taylor, (2 Russ. ¢ M. 416. 2 Jarm. 362.) And there 
is “no valid ground of distinction, between gifts over, on fail- , 
ure of heirs of the body, and on failure of zsswe, in reference 
to the operation of the referential construction’. Lewis on 
Perp. 307.) | 

5. Estates tail are Jawful in Great Britain, and the words 
heirs, heirs of the body, &c., have a fixed technical meaning ; 
- and, therefore, when, in that country, such words are used in 
an instrument of conveyance, presumptions may favor these 
estates. But such estates are prohibited in Georgia—these 
words are, by legislation, as it were, deprived of that settled 
signification ; and therefore, presumption will not here, readi- 
ly favor such estates. 

6. In this.case, of a bequest containing ‘conflicting and re- 
pugnant terms, which, even by the:admissions of complainants’ 
counsel, render the testator’s meaning doubtful, and which can 
VoL. xv. 19 
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be determined by referential construction only, it is well to be 
mindful, that aconstruction opposed to the conclusion that an 
estate tail is created by the terms of this will, to a certain. ex- 
tent, at least, effectuates the intention of the testator—pre- 
sumes, as it were, in favor of his acts, as a law-abiding citizen, 
and is in entire harmony with the law; whilst the result of a 
contrary construction, is totally to defeat the testator’s inten- 
tions—is to impute to him a design to violate the law, and a 
consummation of that design, by the execution of an illegal 
last will and testament. 

These are the super-added, or rather the associated, words 
of explanation—the qualifying and controlling terms, circum- 
stances and considerations, which, taken in connection with the 
whole frame of that instrument, leave no doubt on our mind, 
that Jacob Wood, by his will, intended the children of his 
grand-daughter, if such should be born, and in default thereof, 
Mrs. Crawford and Mr. Redding to take the body of this pro- 
perty, at the termination of the life-estate in that grand-daugh- 
ter, as purchasers, and not by descent. 

[10.] We add that, in consideration of some of the circum- 
stances just mentioned, and of the whole scope and purpose 
of this will, as it impresses us, we think that the gift upon con- 
tingency, to Mrs. Crawford and Mr. Redding, and their chil- | 
dren, is a gift of the estate, upon the terms specified, absolutely 
to this lady and gentleman, and that the term children, is used 
as synonymous with heirs general, in this conveyance of per- 
sonal estate. (2 Jarm. 73.) 

It is true, that in the conveyance of property to one, and 
the children of another, as “to my brother A, and the chil- 
dren of my brother B’’, they all take an equal share; that is, 
the children take per capita with A. (2 Jarm. 111.) Black- 
ler vs.. Webb, (2 P. Wm. 383.) 

But this is not the case here, and for the reason suggested, 
we think that Mrs. C. and Mr. R. were designed, in the event 
contemplated, to take an absolute estate, equally in this pro- 


perty. 
[11.] Aided by the opinions which we have thus formed, on 
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the points just considered, we are conducted to the conclusion, 
that the legal title to the corpus of the property here in ques- 
tion, was, by the will of this testator, vested in these trustees 
to subserve the uses and purposes declared in the will; that 
the trust thus created, was a continuing trust, designed to 
exist until these trustees completed the arrangements contem- 
plated by the testator, and perfected the scheme by him indica- 
ted. That, in consummation of this scheme, they were direct- 
ed to make certain dispositions of different portions of his 
property, which are pointed out in the will; to raise the sum 
of fifty thousand dollars from that property—to invest the 
same, together with all other sums accumulating under the dis- 
positions contemplated, in the manner directed—to pay the 
sum of eight hundred dollars, in semi-annual payments, to his 
grand-daughter, Frances T. Pierce, until the said sum of fifty 
thousand dollars was raised as directed: and until ‘she should 
arrive at the age of eighteen, or marry, to lay out all income, 
above thsi sum of eight hundred dollars, at interest, until his 
grand-daughter should arrive at this age; and after that, to 
pay to her the whole of the annual interest on, or income of 
this fund, during her life, the same to be taken and received by 
her as her separate estate, to be free from the control, and 
unaffected by the marital rights of any husband, whom she 
might at any time marry; and that immediately after her de- 
cease, they were required to transfer or assign the body or 
principal of this property, and the whole and absolute interest 
therein, to such child or children, as she might leave at her 
death, conveying the share or shares, of any child or children, 
which might die before her, to the child or children of such de- 
ceased parent or parents, as might be living at that period ; 
and in default of any such children or grand-children of his 
grand-daughter, living at her death, the trustees were to con- 
vey or transfer the same, absolutely, to Mrs. Kitty Crawford, 
and her brother, Mr. Redding. 

It follows, that the complainant, Frances W. Robert, had no 
interest in the estate, concerning which, these trustees have 
been called on toaccount: It would seem appropriate, there- 
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fore, that he should not be’ joined with her, in his: relation of 
husband, as a party complainant to this bill. Sigelvs. Phelps, 
(7 Sim. 239. 1 Molloy, 548.) Laird vs. Tobin. Wake vs. 
Parker, (2 Keene, 59.) In this last case, Lord Langdale 
says, that where the husband is joined with the wife, the suit 
has always been considered as the husband’s, and in such case, 
‘it must be supposed to be under his influence”. He adds, 
that “he may prosecute it in a manner not favorable to her 
interests”. The better practice, therefore, is for her to sue by 
prochein ami. ) 

[12.] We think, however, that an amendment might have 
been made, a prochein ami for Mrs. Robert, substituted, and 
the bill so modified, as to enable the latter to have and demand ° 
of these trustees, the discovery and account to which she is 
clearly entitled. No formal motion to amend was made, it is 
true, but we think that the principles of substantial justice, 
and the practice in Courts of Equity, authorize a Chancellor, 
tinder such circumstances, to direct an amendment, rather 
than to turn the parties out of Court. Wade vs. Parker, (2 
Keene, 59.) 

While affirming the learned ané laborious judgment of the 
Court below, on all the other grounds, on this, we reverse it. 





No. 15.—Huen- A. Haranson and others, plaintiffs in error, 
vs. JAMES K. Repp, ex’r, and others, defendants in error. 


[1.] A devise of real and personal property, to be divided between a widow 
and her children, the children to have their shares apportioned to them as 
they respectively marry or arrive at age—the portion of the widow “she 
is to have her natural life, and give or will to any of my (testator’s) children 
she may think proper’: Held, that the widow took a life-estate only. 

[2.] Upon the death of the widow, without disposing of the share allotted to 

her, it reverted to the estate of testator, to be equally distributed among his 

heirs at law, (his will not disposing of this reversionary interest.) And 
this result follows, although testator, in another item of his will, declared 
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that his children, by ‘a former marriage, should not have any more of his 
estate. 


In Equity in Troup Superior Court. Decision by Judge Ir- 
WIN. ; 


Nicholas Lewis died, leaving the following will: 


I, Nicholas Lewis, of LaGrange, Troup county and State of 
Georgia, being of sound mind, do make this, my last will and 
testament, as follows: 

* Section 1st. I do hereby appoint my wife, Harriett W. Lew- 
is, Howell Lewis, my son, and James K. Redd my executrix 
and executors. ; 

Section 2nd. It is my will that those of my children that I 
have heretofore given portions to, shall have no part or portion 
in the estate that I may die possessed of, viz: William H. 
Lewis, Nicholas M. Lewis, John 8. Lewis, Caroline M. Haral- 
son, Lemuel J. Lewis, Mary E. Redd, Howell Lewis and Fran- 
cis S. Early, in right of his deceased wife, Frances Sarah, my. 
daughter, Cornelia Culberson and Helen M. Ferrell, except 
what shall be especially pointed, hereafter, out. 

Section 3d. It is my will that all the property that I’may 
die possessed of, both real and personal, shall be divided be- 
tween Harriett W. Lewis, my wife, Robert Lewis, Oscar F. 
Lewis, Pauline Lewis, Warner Lewis and Charles Lewis, at 
the following time and in the following portions; that is, when- 
ever any of my unportioned children, just mentioned, becomes 
of age or marries. As soon thereafter as the’ crop on hand 
may be gathered or finished, the one becoming of age or mar- 
ried, shall have her or his portion allotted to her or him, in the 
following manner: If a daughter, she shall have an equal por- 
tion of all the estate, lands or lots excepted, between my wife 
and the latter children, just mentioned; and therest or residue 
of the property shall be continued on the plantation until the 
next becomes of age or marries, when the like division shall 
take place, in the same way and manner as the first, only with 
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this difference: should one of my sons become of age, then the 
personal property shall be divided in the same way as before 
‘pointed out ; but the lands shall be equally divided between 
my wife and my younger sons, Robert, Oscar, Warner and 
Charles; and should any of my children die, viz: Robert, Os- 
- ear Fitzallen, Pauline, Warner and Charles, the property shall 
‘be divided among those children last’ named, equally, in the 
manner and on the same principles before pointed out; and the 
residue or balance of the property shall continue on the planta- 
tion, as though I was living, for the benefft of my wife and the 
children, equally, that have not had their portions allotted to 
them; but should my wife think proper to marry again, it is 
my will that she be dismissed from being executrix of my es- 
tate, and Robert be substituted in her place, as one of my ex- 
ecutors, and that my house and lands be sold on reasonable 
time of payment or payments, for the benefit of herself and my 
younger boys, viz: Robert, Oscar Fitzallen, Warner and 
Charles; and the money accruing therefrom, put at interest 
for their benefit. The portion. allotted to my wife she is to 
have her natural life, and give or will to any of my children 
that she may think proper. 

Section 4th. I do solemnly request that my wife would keep 
my house open to any of my children that.may be or have. been 
indigent or unfortunate. 

Section 5th. It is my will that my little children be raised in 
the principles of the Christian Religion, and in the fear and ad- 
monition of the Lord; and as soon as I am absent, in death, 
that. my wife will personally set up family worship, and pray 
‘with and for my children. 

Section 6th. It is furthermore my will, that my executrix 
and executors, may, with: the. profits arising from the estate, 
_purchase property, if they may think it advantageous to the 
estate, forthe benefit of my younger children, viz: Robert, 
Oscar F., Pauline, Warner and Charles. Should any purchase 
be made, prior to any division, then, for the benefit of all just 
named. If, after any division, those that may have drawn their 

portions, shall have no interest in the property thus acquired ; 
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and also for the benefit of my wife, equally with the before- 
mentioned children. 
Section 7th. It is my will, that my children may have their 
option, whether they will draw their part in the negroes, or let 
-them work upon the plantation, and draw their proportion; - 
and it is further my will, that my wife shall have the house and 
lot in LaGrange, furniture, &c., her natural life or widowhood. 
It is further my will, that my lands shall not be divided until 
the youngest becomes of age. 


Signed, &e. 


The widow, Harriet W. Lewis, died without disposing, in any 
way, of the property left her in the 8d clause of this will. 

After her death, the executor, Redd, filed his bill for con- 
struction and direction, as to this share—the other legatees 
named in that clause, claiming it absolutely, on the one hand, 
and the children by the first marriage, claiming on the other 
hand, that it reverted to the estate; and that as to this rever- 
sionary interest, there was an intestacy. 

Upon the hearing, the Court heid, that the legatees named 
in the 3d item, took this share in remainder, absolutely; and 
this decision is assigned as error. 


H. A. Harason and T. R. R. Coss, for plaintiffs. 
B. H. Hit and R. J. Moran, for defendants. 
By the Court.—Lumpx1y, J., delivering the opinion. 


[1.] We are called on to construe the will of Nicholas Lew- 
is, deceased, and to say, first, what estate his widow took.— 
Most clearly, a life estate only. The share given to her, is 
limited expressly to the term of her natural life, with the pow- 
er of disposition, either by deed during her life, or by will af- 
ter her death. She died without doing either. She took an 
estate for life only. 

[2.] The next and main question is, what became of the fee 
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of that portion of the property allotted to Mrs. Lewis? Did. 
it go tothe younger children mentioned in the 3d item of the 
will? or did it revert to the estate of the testator, and become 
distributable, under the Statute, to his heirs generally ? 

It is insisted, that the latter proposition cannot be main-, 
tained, because the older set of children are expressly exempt- 
ed, by the second clause of the will, from all further share or 
portion of their father’s estate, except what shall be expressly 
given to them, in the subsequent part of the will. This may 
be true—still, if no disposition is made of this reversion by 
the testator, the laws will cast it upon his heirs, for the simple, 
and yet most satisfactory reason, that there is nobody else to 
take it. The inquiry, then, is narrowed down to this, does the 
will expressly, or by necessary implication, dispose of this re- 
version ? 

The younger children contend, that this is done by the 3d 
item in the will, which directs that all the property, real and 
personal, of the deceased, be equally divided between. the wid- 
ow and the five children therein named. That it is true, that 
a life-estate was carved out of one-fifth of the property, for 
the widow; but that upon her death, the whole belonged to 
the five children. 

_- We do not think that this item of the will, is fairly suscepti- 

ble of this interpretation. She took her share just as abso- 
lutely, as the children took theirs. Her portion was separa- 
ted, in legal contemplation, just as much as theirs, and the 
only difference is, that the children took the fee in theirs, 
while the widow takes only an estate for life, with the power 
of disposition in hers. But is not the arrangement, of itself, 
utterly inconsistent with the idea, that she took the usufruct 
only, in her portion, while the corpus was vested in the chil- 
dren?. The power of disposition negatives this conclusion. 
But, that the reversion in her part, was not included in this 
division directed to be made by the third item of the will, is 
demonstrable from this consideration alone, namely: that she 
participates equally with the children, in everything to be di- 
vided. And it would be a self-evident absurdity to hold, that 
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she could divide with the children an interest that could accrue 
only after her death; and that, too, upon the failure on her 
part, up to the last moment of her life, to make any disposi- 
tion of it herself. In other words, the widow is made, by this 
course of reasoning, to divide with her children, the reversion 
in her share in her husband’s property, after her life estate 
therein has terminated. 

It is in vain to search this instrument for any disposition of 
this reversion. The testator neither intended to dispose of it, 
nor has he done it. He supposed, no doubt, that when he had 
sub-divided his property between his widow and these younger 
children, giving her a life estate in hers, with the power of 
disposition, that he had willed the whole of his estate. It never 
occurred to him, that his widow might die without making any 
disposition of her share ; hence, he made no provision for such a 
contingency. 

What then, is to be done? Why, to permit the law to come 
in and do that with his property, which the testator has omit- 
ted to do, viz: make disposition of it. Nor is any violence 
done to the testator’s intention . 

By authorizing his widow to give, during her life, or bequeath 
at her death, her share of the estate to any of his children, he 
evinced that he had no choice or preference as between the 
children. The law makes none, but treats them all alike.— 
Should not this fact reeoncile all parties to this decision? The 
interpretation we put upon the will, best subserves the intention 
of the testator, so far as it can be gathered from the will. 
For, notwithstanding thé terms of exclusion in the second 
item of the will, it is not pretended but that the widow had 
plenary power to dispose of the entire part left to her, to the 
older children. She is clothed with authority to give or 
will it to any of: the tesfator’s children, that she might think 
proper. And this contingent interest, and the request to his 
wife, in the fourth item of his will—to keep her house open for 
any of his children that are, or may become indigent—may be, 
and probably is, what is meant by the words in the latter clause 
VoL. xv. 20 
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of the second item, that is, that the older children were to 
take nothing “more than which shall be expressly pointed out 
thereafter.” 

Why should it be thought a strange thing then, that these 
older children, as well as the younger, were in the mind of the 
testator, when he endowed his wife with legal capacity of dis- 
pensing her bounty to any of them? Or, that neglecting to 
do so, the law should distribute it to them ail alike. Neither 
the testator or his widow cared to select, and the law will net. 

We have been requested to state, for the instruction of the 
executor, whether the house and lot in LaGrange, given to the 
widow, in the seventh item of the will, is in addition to her 
equal portion of the real estate? If this clause stood alone, 
we should be inclined to think that it was. But, by examining 
other parts of the will, the third item especially, our opinion 
is, that such was not the purpose of the testator. 

For instance, if the widow married, his directions were, that 
his lands, as well as his town lot, should be sold, and the pro- 
ceeds equally divided between the widow and the four younger 
sons. Looking at the whole will then, and interpreting this 
latter item in the light of the rest, and especially of the third 
clause, we are satisfied that the intention of the testator was 
merely to indicate his wish, that during the life-time or widow- 
hood of Mrs. Lewis, that she should occupy this place as a 
home for herself, as well as the younger and unfortunate chil- 
dren ; and that it was to constitute a part of his real estate, 
and be equally divided between the widow and four younger 
sons, when the youngest should become of age. And it is ap- 
parent that the testator never conceived that Mrs. Lewis might 
die before this event happened. 

The judgment of the Court below, therefore, must be re- 
versed, as well for not charging the Jury as requested, as in 
giving the instructions which he did. It being the unanimous 
opinion of this Court, that Mrs. Lewis took a life estate only, 
in the property left to her, and that, at her death, reverted to, 
and became a part of the estate of Nicholas Lewis, subject to 
distribution amongst his heirs at law, generally. 
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No. 16.—Matruew H. Myrick, plaintiff in error, vs. ELIsAH 
Hicks and Ewret Wess, defendants in error. 


[1.] A new trial will not be granted, if the verdict of the Jury was ee 
although the charge of the Court may have been wrong. 


Debt, on Sheriff’s bond, in Crawford Superior Court. Tried 
before Judge Powrrs, September Term, 1853. 


In November, 1842, Matthew Myrick obtained a judgment 
for $747.41, principal, and $54.81, interest, on an attachment 
against Elkanah Sawyer and another. George Moore, at the 
same time, recovered $928.98, principal, and $68.03 cents 
interest, against Sawyer. 

Moore and Myrick afterwards purchased jointly, and took, 
by assignment to Myrick, for the use of himself and Moore, a 
fi. fa. aginst Sawyer and one Littlebury Boon, from Little- 
bury Lucas, dated in August, 1842, for $1278, principal, and 
$65.34, interest. 

Elijah Hicks, as Sheriff of Crawford county, sold the pro- 
perty of Sawyer, to the amount of $3600, on these several ex- 
ecutions; and on a collateral issue, formed upon a rule against 
Hicks, the Jury found in his hands, $1024 of the proceeds of 
the sale of the defendant’s property, unaccounted for. 

This action was brought against Hicks and Webb, his secu-. 
rity, on the judgment entered up, on the verdict of the Jury, 
finding the $1024 in. the hands of the Sheriff. The action. 
was originally brought for the individual claim of Moore— 
the individual claim of Myrick, and the joint demand of Moore 
and Myrick, springing out of the Lucas fi. fa. 

Under directions from the Supreme Court, given at Deca- 
tur, August Term, 1852, plaintiffs amended their writ, by stri- 
king therefrom the first and last claims, and the breeches aa- 
signed thereon. 

On the trial, the plaintiff gave in evidence, the attachment 
fi. fa., in favor of Myrick, on which was the following entry: 
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“The above property, (meaning the property levied on by 
the attachment,) sold on the first Tuesday in March, 1843, 
and the money applied to older ji. fas. and judgments. June 
28th, 18438. E. H. HICKS, Sheriff. 


In his charge to the Jury, the Court held this entry as ‘con- 
clusive against the plaintiff, inasmuch as it was not assailed by 
any charge in the declaration, and evidence to support. such 
charge. 

In the progress of his charge to the Jury, counsel for plain- 
tiff desired to interrupt the Judge, and to request him to 
charge differently. The Court refused; and to these rulings of 
the Court, counsel for plaintiff excepted. 


Hammond, for plaintiff in error. 
8S. & R. P. Hatt, for defendants in error. 
By the Court.—Brnn1n@, J, delivering the opinion. 


This is a suit which is brought for the use of Myrick alone. 

[1.] In the declaration, it is alleged, substantially, as fol- 
lows: that Myrick had issued an attachment against one Saw- 
yer; that on the seventeenth of February, 1842, this attach- 
ment was levied on eight negroes, and on the twentieth of 
February, 1842, was levied on five negroes, to wit: ‘Pompey, 
Philip, Anderson, Leanah and Elizabeth”; that on the 22d of 
November, 1842, Myrick recovered a judgment in the attach- 
ment, for $747 414, with interest and cost. 

That in 1842, one Lucas, in the Superior Court of Craw- 
ford, recovered a general judgment against the same Sawyer 
and one Boon, for $1278 71, of principal, $65 34, of interest, 
counted to the 30th of August, 1842. 

That one Harvey caused an attachment to be issued against 
the same Sawyer and Boon; that on the seventeenth of Feb- 
ruary, 1842, this attachment was levied on divers negroes of 
Sawyer’s viz: the same eight aforesaid; that on the twentieth 
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of February, the same attachment was levied on other proper- 
ty of Sawyer’s, to wit: the same five negroes aforesaid ; that 
on 22d of November, 1842, Harvey recovered a judgment in 
the attachment, for $1442 02, with interest and costs, and that 
afterwards, of this sum, he remitted a part, viz: $141 50. 

The ‘declaration, according to the transcript before this 
Court, contains these words: “and the plaintiff shows that 
George Moore had an attachment issued against Elkanah Saw- 
yer and Littleberry Boon, returnable to the Inferior Court of 
Crawford county, which was, on the 18th February, 1842, le- 
vied on divers property of the said Sawyer, to wit: Pompey, 
Philip, Anderson, Leanah and Elizabeth, which will all more 
fully appear, by reference to said attachment and proceedings 
thereon. And afterwards, at the November Term of 1842, of 
said Crawford Inferior Court, said Moore recovered of said 
Sawyer and said Boon, the sum of nine hundred and twenty- 
eight dollars and seventy-eight cents, with interest and cost of 
suit”. 

It is alleged, in the declaration, that the eight and the five ne- 
groes aforesaid, were all, by virtue of the fi. fa. from the 
aforesaid judgment of Myrick, on the 28th of June, 1843, sold 
by Hicks, the Sheriff, for $3678 25, “‘or other large sum”’. 

It appears, from the Sheriff ’s answer, which was put 4m ev- 
idence on the trial, that the sum for which the negroes sold, 
was $3760, “or thereabout” ; and that of this sum, the Sher- 
iff had paid out about $70, towards costs in other cases, under 
an order of the Inferior Court. 

It is also recited in the declaration, that Harvey had been 
paid out of this money. 

It appears from the evidence used on the trial, viz: the rule 
absolute in favor of Lucas, Moore, Myrick, Harvey and oth- 
ers, against Hicks, as Sheriff, that the amount of the Harvey 

fi. fa., a8 well as of the Lucas fi. fa., was to be deducted from 
this money, before any of it was to be paid over to the attor- 
ney of Myrick. Such was the order. 

It appears from the Sheriff’s answer in the rule, that he had 
in fact paid on the Harvey fi. fa., about $1500 of the money. 
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These being facts in, the case, was Myrick entitled to a ver- 
dict, for any amount, against the Sheriff? Most certainly he 
was not. 

The Lucas judgment has precedent of all. It was for 
$1278.72 of principal, and $65.34 of interest, besides costs. 

The Harvey attachment, although of the same date of levy 
as the Myrick attachment, had precedence of the latter. How 
it got this, is not apparent to this Court. The rule against the 
Sheriff gives it the preference ; the declaration recites that ithad 
actually been paid; the Sheriff’s answer, which was in evi- 
dence, states that $1500 had been paid upon it. 

This attachment was for $1442.02, less $141.50—1301.52. 

The Moore attachment, with respect to five negroes, had 
precedence of the Myrick and Harvey attachments. It was 
levied on these five negroes, on the 18th of February, 1842; 
whereas, those attachments were not levied on these negroes, 
until the 20¢h of the same month and year. And these ne- 
groes were of a value, no doubt, sufficient to satisfy the attach- 
ment. What they sold for, therefore, had first to be applied 
to the payment of the Moore attachment, before any of it could 
be applied to the Myrick attachment. 

The Moore attachment was for $928.98, besides interest. 

The amount for which the negroes sold was, say $8760; 
out of this had first to come the Sheriff’s commissions. 

Taking all of these demands, first, out of the fund, did any 
thing remain for Myrick? Let us see. 


The Lucas fi. fa. Principal, $1278.72 
Interest, 65.34 
Costs, 
The Harvey attachment, Principal, $1301.52 
Interest, ' 
Costs, 
The Moore attachment, Principal, $928.98 
Interest, 
Costs, ne 
Total, $3575.56 


This total is to be increased indefinitely, by costs and by in- 
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terest. When so increased, it will doubtless be larger than the: 
fund in hand, viz: $3760, less the Sheriff’s commissions. 
That being so, there is nothing in the Sheriff’s hands, coming 
to the Myrick attachment. 

And that is what the verdict.of the Jury amounts to. It is 
the only conclusion to which they could come, upon the facts 
which they had to consider. 

And a verdict which is clearly right, will not be disturbed, 
even if, in the course of the trial, errors have been committed 
by the Court. Arrington vs. Cherry, (10 Ga. R. 434.) In 
such case, the errors do no harm. 

This is enough to require this Court to affirm the general re- 
sult of the case below. 

But it is proper for me to say, that there exists another rea- 
son which, perhaps, is equally fatal to the plaintiff in error. 

The suit is upon a Sheriff's bond. There is no evidence 
that this suit was brought by order of the Superior Court of 
Crawford County. There.is no evidence that any such order 
was ever applied for, or was ever granted. There is an order 
in existence, but that applies to another éase than this. 

Can suit be brought upon a Sheriff’s bond, without the pre- 
vious obtainment of an order of the Superior Court, of the prop- 
er county, for leave to bring the suit? Under the 46th section. 
of the Judiciary Act of 1799, I think it cannot. If I am right 
in this—in the non-existence of such an order, the Jury could 
not have rendered a valid verdict for the plaintiff, even if the 
Sheriff had had in his hands money enough to satisfy the plain- 
tiff’s attachment. The suit, from beginning to end, would be 
void. It would be no bar to another suit, properly founded 
upon a proper order. In such a case, it would be useless for 
this Court to order a new trial. 

The decision of the Court, however as a Court, is put upon 
the first ground. Considering the first ground sufficient, the Court 
did not make up an opinion on the second, or indeed even 
more than glance at that ground. 
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No. 17.—E.tss 8. Wriaut, Administrator of Jemima Cul- 
pepper, deceased, plaintiff in error, vs. Lewis F. Hicks, 
Administrator of David Culpepper, deceased, and Admin- 
istrator, de bonis non com testamento annexo of David Cul- 
pepper, deceased, defendant in error. 


[1.] The general report of the neighborhood, in questions of legitimacy, is 
not evidence in all cases. Aliter, as to reputation in the family. 


[2.] The fact that the mother of a son, whose legitimacy is impugned by the 
father’s relatives, permitted him to divide with her the estate of her de- 
ceased husband, although slight evidence, yet, is not to be entirely disre- 
garded. 

[3.] A bill in Equity, which mereiy recites the proof, from which the fact 
intended to be put in issue, may beinferred, is defective. It should_ posi- 
tively affirm or deny the truth or falsehood of the matter in dispute. 

[4.] Before the credit of a witness can be impeached, by proof that he has 
made statements out of Court, contrary to what he has testified to at the 
trial, it is necessary first to inquire of the witness himself, as to the time, 
place and person, involved in the supposed contradiction. : 

[5.] The doctrine as to Aduiterine Bastardy in Wright vs. Hicks, (12 Ga. R. 
155,) re-affirmed. 

{[6.] Although the birth of achild during wedlock raises the presumption 
that such child is legitimate, yet, this presumption may be rebutted, both 
by direct and presumptive evidence ; and in arriving at a conclusion upon , 
this subject, the Jury may not only take into their consideration, proof 
tending to show the physical impossibility of the child born in wedlock, be- 
ing legitimate ; but they may decide the question of the paternity by attend- 
ing to the relative situation of the parties, their habits of life, the evidence 
of conduct, and of declarations connected with conduct, and to any induction 
which reason suggests, for determining upon the probabilities of the case. 

[7.] Where the husband and wife have had the opportunity of sexual inter- 
course, a very strong presumption arises, that the child in question is the 
fruit; but itis only avery strong presumption, and no more. The pre- 
sumption may be rebutted by evidence, and itis the duty of the Jury to 
weigh the evidence against the presumption, and to decide, as in the exer- 
cise of their judgment, either may appear to preponderate. 

[8.] The old rule of these guantum mare, aslaid down by Lord Coke, was 
overruled in England, in 1732, the year Georgia was colonized, and conse- 
quently, it never obtained in this State. 

[9.] When sexual intercourse is once proved, nothing short of impossibility, 

‘in such case, should impugn the legitimacy of the offspring. But where 
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sexual intercourse is presumed, merely from the propinquity of the parties, 
slighter proof is required to repel the presumption of paternity. 

[10.] In questions of illegitimacy, in cases of ante-nuptial conception, slight- 
er proof is required to rebut the presumption of legitimacy, arising from 
subsequent marriage, than in cases.of past-nuptial conception. 


[11.] Where there is evidence that neither the ostensible fathér, nor his fam- 
ily, recognized the child of his wife, begotten out of wedlock, as legitimate, 
but that he declared it to be a bastard, and treated it as such—that the 
child resembled the reputed father—that the husband and wife lived to- 
gether five:years without haying other offspring—that after his death, she 
bore children to a.second. husband—that neither the wife herself, nor her 
friends, ever ascribed the paternity of the child to him, but to another man; 
These are all circumstances to go to the Jury, from which they may infer 
the illegitimacy of the child. 


In Equity, in Crawford Superior Court. Tried before Judge 
Powers, September Term, 1853. 


This bill was brought by Wright, as the administrator of Je- 
mima Culpepper, against Hicks, as general administrator, and 
as. administrator de bonis non, eum testamento annexo, of 
Daniel Culpepper, deceased. 

The bill alleged that in February, 1849, Daniel Culpepper 
died, leaving a widow, Jemima Culpepper, surviving, and an 
estate worth $5000; and also left a will, as follows: 


“‘ Ttem 1st. I give and bequeath unto my beloved wife, Je- 
mima Culpepper, all my estate, both real and personal, during 
her natural life, after paying all my just debts, with the follow- 
ing reservations, to wit : 

Item 2d. I give and bequeath unto Berry Wesley Culpep- 
per, (so called,) five dollars out of any money belonging to my 
estate. The said Berry Wesley Culpepper, being the son of 
Elmira Culpepper, the wife of my only son, Isaiah Culpepper, 
deceased, and born in wedlock. 

Item 3d. Reserved $200 after the death of Mrs. Culpep- 
per, to wall in the graves, erect head-stones, &c. of the family. 

Jiem 4th. Appointed Mrs. Culpepper executrix. 


VOL. xv. 21 

















162 SUPREME COURT OF GEORGIA. 


bod right, adim’r, vs. Hicks, adm’r. 


— nr nc 


Mrs. Culpepper qusiified under the will, and took the estate 
into possession. In 1849, she died, and Hicks took out letters 
of administration, generally, and letters of administration 
with the will annexed, on the estate of Daniel Culpepper; and 
the complainant applied for and obtained letters of adminis- 
tration, on the estate of Jemima Culpepper. Hicks took the 
estate into possession. 

Tke bill further ‘alleges, that Isaiah Culpepper, the» son of 
Daniel and Jemima Culpepper, in 1836, intermarried with one 
Elmira Sullivan, and the said Elmira, in about three months 
after said marriage, was delivered of a son; that on. the next 
day after the marriage, the said Isaiah having discovered the 

imposition practised upon him—that is, the pregnancy of the 

said Elmira—returned her to her former home, and repudiat- 
ed the said marriage, as far as he could do, protesting all the 
time against any knowledge, or even suspicion, of a want of 
shactity.i in the said Elmira, 

The bill further alleged, that Isaiah Culpepper died before 
his father, Daniel Crtehaten, and that Jemima Culpepper de- 
parted this life in 1847; that the said Berry Culpepper is now 
living ; that Daniel Culpepper and Jemima Culpepper, both 
died leaving no child or children, nor representative of child or 
children. | 

The bill prayed that Hicks, the administrator of Daniel Cul- 
pepper, might be decreed to deliver to the complainant, as the 
administrator of Jemima Culpepper, the entire amount of said 
property, for the reason that the same is the estate of the said 
Jemima, and not of the said Daniel Culpepper. Also, that 
the said Berry Wesley Culpepper might be decreed to be an 

illegitimate, and not entitled to any portion of said estate. 

To this bill, a general demurrer was filed, which was sustain- 
ed by Judge Powrrs. To this decision exceptions were taken, 
and the case, by writ of error, carried to the Supreme Court, 
at Decatur, August Term, 1852. 

The Supreme Court reversed the judgment of the Court be- 
low, re-instated the case, with leave to complainant’s solicitors. 
to amend their bill. 
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The amended bill “‘ charged, that the said Berry Wesley 
Culpepper was not the offspring of Isaiah Culpepper, but a 
bastard ; that nosexual intercourse had been had by and between 
the saiil Isaiah and Elmira, before their marriage’. The bill fur- 
ther charged, that Hicks had become the guardian of Berry 
Wesley Culpepper, and prayed that he might be made a party 
defendant to the bill. 


To this bill, the defendant filed .his answer, which it is un- 
necessary to set forth here. 


On the trial of the cause, at September Term, 1853, coun- . 
sel for complainant offered “to prove to whom, by the general 
reputation of the neighborhood, and in the family of Culpep- 
per and his wife, the paternity of Berry Wesley was assigned”. 


The Court rejected the testimony, and counsel for complain- 
ant excepted. Complainant then introduced John Perry, who 
swore, “that in a day or two after the marriage, Culpepper 
carried his wife back to her step-father’s, Abel Daniel. There 
was a likeness between Berry Wesley and Daniel’s children— 
Daniel left the country soon after Culpepper’s marriage.— 
There was a disturbance at that timein the family, on account 

_ of Mrs. Culpepper’s pregnancy. Culpepper told witness, ‘a 
week. or two after the marriage, he had returned his wife to 
her step-father, because he had been deceived, and found 
her pregnant by the said Abel Daniel; Culpepper visited his 
wife for twelve months before the marriage ; had seen them in 
a room upon several occasions, when no one-else was present”. 


Watson Sawyer sworn—“ A day or two after the marriage, 
Culpepper told witness, that he had been entrapped in getting 
a wife—thought he was marrying a virgin, but upon going to 
bed with her, she appeared skittish, and would allow no famili- 
arities ; after she fell asleep, by passing his hand over her, he 
discovered that she was pregnant—when he awoke her and 
upbraided her for the cheat she had put upon him, and asked 
who the person was that had debauched her, when she inform- 
ed him that it was Abel Daniel, and he had carried her back 
-to her step-father’s”’. 
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Counsel for complainant offered divers other witnesses, whose 
testimony was much the same. 


The defendant then read in evidence the testimony of Abel 
Daniel, taken by interrogatories, sued out-by the complainant, 
(the complainant having declined to read them, and defendant 
adopting them as his own,) in which he denied having had in- 
tercourse with Elmira Sullivan. In them the following inter- 
rogatory was propounded: “Was it after or before the mar- 
riage, that you pointed out to Thomas Stripling and Turner 
Cates, the place where you hd had intercourse with her, and 
thought you had got her with child”? To which he answer- 
ed: “‘I might have said such things, but have never pointed 
out the place to them”’. 

Thedorie Mentfort sworn. ‘I was present at the division 
of Isaiah Culpepper’s estate, which was equally divided be- 
tween Berry Wesley Culpepper and Lewis F. Hicks, who had 
married his mother; that both Hicks and his wife were anx- 
ious such should be the case”; to which testimony, counsel 
for complainant objected. The Court over-ruled the objection, 
and complainant excepted. 


The defendant having closed, complainant offered to prove 
by Turner Cates, “that Abel Daniel had pointed out to him 
the place where he had got Elmira Sullivan with child, and to 
show, by him, what place it was,” which testimony was re- 
jected by the Court, and counsel for. complainant excepted. 

The case being closed, Washington Poe, Esq. of counsel for 
complainant, addressed the Jury, when the Court adjourned 
until eight o’clock next morning. 


Upon the assembling of the Court next morning, the Judge 
announced “that he had examined the papers during the night ; 
that the amendment to the bill was not such as the Supreme 
Court had directed ; and that, under the state of the pleadings 
and evidence, he should instruct the Jury that there was no 
_ ease before them on the pleadings and evidence, on which they 
could find Berry Wesley Culpepper illegitimate ; that counsel 
might address the Jury, if they saw proper, but that the Court,: 
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unless his mind was changed, would charge the Jury as inti- 
mated”’. 

The Court then directed the Jury to sign a decree, vesting 
one-half of the property in complainant, as administrator of 
Jemima Culpepper. At this point, one of the Jury inquired 
“if they were not at liberty to retire and consider of the evi- 
dence”? The Court replied, that ‘he was responsible for 
the law, and that Berry Wesley, under the state of the plead- 
ings and evidence, could not be decreed an illegitimate, and 
the Jury must obey instructions ”’. 

To which rulings of the Court, counsel for complainant ex- 
cepted, and upon these several exceptions error has been as- 
signed. 


W. Por, 8. & R. P. Hatt, and Green & CULVERHOUSE, 
for plaintiff in error. 


G. R. Hunter and Mouneer, for defendant in error. 
By the Court.—Lumrktn, J. delivering the opinion. 


[1.] The first assignment is, that the Court erred in repell- 
ing the testimony offered by complainant, to prove to whom, 
by the general reputation of the neighborhood, and in the 
family of Culpepper, and his wife, the paternity of the boy, 
Berry Wesley Culpepper, was ascribed. 

The two propositions embraced in this assignment should be 
separated. They stand on different grounds. 

First, as to the general reputation in the vicinage. Ques- 
tions involving public rights, such as prescriptions, commons, 
&c. may be proven by general reputation ; but not so, where 
private rights are put in issue. Notwithstanding this general 
rule, there is not wanting respectable authority in favor of the 
admissibility of this species of evidence, in questions of ille- 
gitimacy. Without citing other cases, I need only to refer to 
the opinion of Chief Justice Marshall, in support of this doe- 
trine, in Stegall vs. Stegall, (2 Brockenbrough’s R. 256,) m 
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-which he states, that- this species of proof is not to be entirely over- 
looked or disregarded. He intimates, however, that it is not in 
eyery case thatresort should be had to it. Upon the whole, we are 
inclined\to think that, in the present case, the Court was right, 
perhaps, in rejecting so much of Mr. Perry's testimony as re- 
lated to general rumor, respecting the parentage of Berry 
Wesly Culpepper. 

But, does the reputation in the families of this boy’s father 
_and mother, as to his status or condition, stand upon the same 

footing ? We think not, and upon the most obvious principle. 
This kind of proof is sufficient as to pedigree, and the title to 
property consequent thereon. The relatives are properly sup- 
posed to be cognizant of such matters. They are interested in 
having them rightly understood in protecting the good name 

.and fame of the family from injurious reports. And to this ex- 
‘tent, the witness should have been examined. 

[2.] The second assignment is, that the Court erred in ad- 
imitting that portion of the testimony of Benjamin Sullivan 
objected to, and all and every part of the testimony of The- 
‘doric W. Mentfort. 

. These witnesses proved that, upon the death of Isaiah Cul- 
‘pepper, the ostensible father of Berry Wesley, his estate was 
equally divided between his widow, and her son, without objec- 
tion on her part. Why should she object? Was he not her 
son, no matter by whom begotten. What signified it to her, 
who was his father, so far as the division of the property of her 

. deceased husband was concerned? Could it be expected that, 
in order to retain the whole of it, she should repudiate, as spu- 
rious, the fruit of her own womb? This testimony was_very 
slight, and should have weighed but little with the Jury ; still, 

as it related to the conduct of the mother, it should_have been 
received for what it is worth. 

[3.] The third assignment of error is, in striking out the 
amendment to complainant’s bill, because not made in accor- 
dance with the directions of the Supreme Court. 

The defect in the original bill was, that it recited the proof 
merely, from which the bastardy of the boy might be inferred. 
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This Court directed it to be amended, so as to charge positive- 
ly, the illegitimacy of Berry Wesley Culpper ; and that no ante- 
nuptial sexual intercourse had taken place between Isaiah Cul- 
pepper and hismother. The bill is amended in strict ¢onform- 
ity with the directions of this Court. _ m 
[4.] I shall, for the sake of convenience, consider the sev- 
enth assignment of error next. Was the Court right in re- 
jecting the testimony of Turner Cates? Its ébject was to dis- : 
credit Abel Daniel. He had been twice examined by commis- ‘a 
sion, at the instance of the complainant. The two sets of in- j 
terrogatories had been both executed, returned inte Court and 
filed. ‘The complainant declining to use them, they were read 
by the defendant. And the attempt was now made to dis- 
credit Daniel, by showing, by Turner Cates, that he had made 
statements, out of Court, different from these which he had 
sworn to. The objection to Cates’ evidence was, that no suffi- 
cient foundation had becn laid for it; that is to say, that Dan- 
iel, in neither of the two sets of interrogatories which had been: 
taken out for him, had been asked to state whether, at a cer- 
tain time and place, and in the presence of certain individuals, 
naming them, he had not pointed out the place where the boy, 
Berry Wesley, had been begotten by him? This preliminary 
inquiry was necessary, before Daniel could be impeached.— 
The questions propounded to Daniel, were as follows: “ Did 
you not, a short time, or at any other time afterwards’, (mean-_ 
ing after his step-daughter was brought back to his house by 
her husband,) “relate to divers persons, when the thing was 
fresh in your mind, what took place in the field? State to. 
whom, and what you said to them’? ‘To this, the witness, 
Daniel, answered, “I said many things to vex the opposite 
party, which I now don’t recollect”. 
It will be perceived, that the defect in this interrogatory is, 
that it refers to no place where the conversation was alleged 
to have taken place; neither does it name the persons who 
were present and heard it. 
The same interrogatory is renewed in these words: “ was 
it after or before her marrirge, that you pointed out to Thom- 
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as Stripling and Turner Cates, the place where you had in- 
tercourse with Elmira Sullivan, your step-daughter, and thought 
you had got her with child? State particularly, the time when 
this intercourse took place’? He answered, “in wrath, I 
might have said such things; but never pointed out the place 
to them”’. 

Here, neither the time nor the place are specified, when and 
where the alleged conversation took place, although the indi- 
viduals are mentioned with whom it was held—Turner Cates, 
the witness by whom it is proposed to impeach Daniel, being 
ene of them. 

We think that, according to the rule established in the 
Queen’s Case, (2 Brod. § Bing. 318, 314); and recognized 
first, by this Court, in Sealy vs. The State, (1 Kelly, 213,) and 
many subsequent decisions, that the testimony of Turner Cates 
was properly rejected—no sufficient foundation having been 
laid for it—according to the authority of these cases, and now 
_pretty generally adopted in thiscountry. (1 Greenl. Ev. 516, 


notes.) 
[5.] I propose to consider the 4th, 5th and 6th assignments 


together. 

The testimony in the case having closed, and the opening 
counsel for the complainant having addressed the Jury, night 
intervened, and the Court adjourned until next morning. Up- 
on re-assembling, his Honor, the presiding Judge, announced 
to complainant’s Solicitor, that he had examined the pleadings 
and proof, ani was satisfied that no recovery could be had 
against the rights of Berry Wesley Culpepper ; and according- 
ly dictated a decree to the Jury, denying to them, upon their 
own solicitation, through their foreman, the privilege of re- 
tiring to consult, and make up their own verdict. 

If the Court was right in supposing that the Law, as appli- 
cable to the facts proven; would not justify the Jury in bas- 
tardizing Berry Wesley Culpepper, then the direction he gave 
' to this case can be sustained, but: not otherwise. 

[6.] When this case was before this Court, at its August 
Term, at Decatur, 1852, it was ably and thoroughly discussed. 
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The importance, as well as the novelty of the question, led us 
to devote to it as large a portion of our time as we could pos- 
sibly spare, from other necessary avocations. We exerted our 
utmost diligence to collect all the information, so.as to enable 
us to form a correct judgment, and prescribe the best possible 
rule that our minds were capable of arriving at. And we 
flatter ourselves, that we did not toilin vain. And the princi- 
ples of law regulating this question, as deducible from all the 
authorities, English and American, were thus summed up: 
that is, that although the birth of a child, during wedlock, 
raises a presumption that such child is legitimate, yet that this 
presumption may be rebutted, both by direct and presumptive 
evidence.’ And that, in arriving at a conclusion upon this sub- 
ject, the Jury may not only take into their consideration proofs 
tending to show the physical impossibility of the child-born in 
wedlock being legitimate, but they may decide the question of 
paternity, by attending to the relative situation of the parties— 
their habits of life, the evidence of conduct, and of declara- 
tions connected with conduct, and to any induction which rea- 
son suggests, for determining upon the probabilities of the case. 

[7.] That where the husband and wife have had the opper- 
tunity of sexual intercourse, a very strong presumption arises, 
that it must have taken place, and that the child in question. is. 
the fruit; but it is only a very strong presumption, and no more. 
The presumption may be rebuted by evidence; and it is the 
duty of the Jury to weigh the evidence against the presump- 

. tion, and to decide, as in the exercise of their judgment, either 
may appear to preponderate. Wright vs. Hicks, (12 Ga. 
Rep. 155.) 

We now re-affirm, distinctly and fully, the doctrine then laid 
down, as the Law of this case: Indeed, it is the Law, not 
now questioned in any respectable quarter, on this or the other 
side of the water, whatever doubts may have once been enter- 
tained to the contrary. It has been the Law of Westminster 
Hall, since the decision of Prudsell vs. Prudsell, (2 Strange 

‘ 925,) in 1732, by Lord Raymond. 
VOL. XV. 22 
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[8.] The unreasonable doctrine of being without the four 
seas, or proving impotency, was then overruled; and the Jury 
were instructed that they were at liberty to consider the point 
of access, which they did, and found against the plaintiff, al- 
though begotten and born within wedlock, and his mother and 
father both living in England, at the time—the one in Lon- 
don and the other in Staffordshire—and there was some proof 
that the husband had been in London within the last year be- 
fore the child was born. 

This adjudication was co-eval: with the colonization of this 
State. Georgia, therefore, never was enthralled by the old 
rule, laid down by Lord Coke. : 

In the decision of the Banbury Peerage Case, Lord Er- 
skine was the only Law Lord, who held that the presumption of 
legitimacy arising from marriage, could only be rebutted by 
proving the émpossibility of sexual intercourse. For forensic 
eloquence, Lord Erskine stood unrivalled in his day, at the 
British Bar. But he did not certainly add to his reputation 
as a Jurist, by going on the Woolsack. Legal history is fruit- 
ful in examples, that great lawyers do not always make great 
Judges, and vice versa. 

When Mr. Justice Wayne cites, therefore, the Banbury 
Peerage Case, a8 authority for the dictum, in Mrs. Gaines' 
Case, in 6 Howard, 589, I respectfully submit that neither the 
decision itself, nor the opinions of Lords Eildon, Redesdale 
and Ellenborough, sanctioned the idea, that when marriage is 
once proved, nothing shall be allowed to impugn the legitima- 
cy of the issue, short of the proof of facts showing it to be 
impossible that the husband could be the father. 

[9.] If he had said, that when sexwal intercourse, instead 
of marriage, is once proved, that nothing short of tmpossidili- 
ty, in such case, shall impugn the legitimacy, the Law would 
have been correctly stated. For, unless an impossibility is 
shown, neither father nor mother can tell who begat the child. 
But where sexual intercourse is merely presumed, from the 
propinquity of the parties, a very different rule obtains; and 
it requires much slighter proof to rebut the presumption of pa- 
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ternity. And seme Courts have overlooked this. most obvious 
distinction. | 

The last case connected with this subject, is that of Morrte 
against Davis, (Sir Harris Nicolas on Adulterine Bastardy, 

216.) It is one of considerable importance, and has attracted, 
perhaps, more of public attention than any other, except the 
Banbury Peerage, in consequence of the number of times it 
was tried, and the length of time it was pending—about eigh- 
teen years. It was finally decided by Lord Lyndhurst. This 
case re-affirms, in toto, the doctrine maintained i in the-Banbury 
Peerage Case, namely : that the Law will presume legitimacy, 
unless the contrary is proved; and that, to repel this presump- 
tion of Law, light circumstances will rot be sufficient ; but that 
the evidence must be clear and satisfactory, to the minds of 
those who are to decide upon the question. 

[10.] I venture to suggest another observation. While the 
Law presumes every child legitimate which is born within wed- 
lock, still, in questions of this sort, there is and should be a 
difference between past and ante-nuptial conceptions. In the 
latter, much slighter proof should be required to repel the pre- 
sumption of legitimacy, arising from marriage. For here, it 
is the marriage only, and not the presumed sexual intercourse, 
resulting from marriage, which creates the presumption, Every 
child begotten and born within wedlock, is rightly presumed to 
be the offspring of the husband. But such presumption does 
not necessarily arise, where the child is begotten before mar- 
riage. Another man may as likely be the father, as the fu- 
ture husband, as no one was entitled to sexual intercourse. 

[11.] Such, then, being the Law, was there any evidence in 
the record, to require the case to be submitted to the Jury? 

I will not attempt to sum up the whole of the proof, but 
refer to a few particulars only. 

It was in evidence, that Isaiah Culpepper took his wife home 
to her step-father’s, the morning after they were married; 
that his friends found him in the most disconsolate condition, 
when they called at his house. In answer to their inquiries, 

_ he stated that he had no wife; that he had carried the woman 
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‘that he had married, back to Abel Daniel’s, her step-father’s, 
because she was big; that upon undertaking to fondle her, af- 
ter he retired to bed, she appeared very shy, and would not al- 
‘low him any of the liberties of a husband ; that after she fell 
-asleep, he-passed his hand over her person, and felt a child stir; 
that he awoke her, and upbraided her with the cheat. she had 
_put upon him, ashe took her, supposing her to have been a 
virgin. He inquired who the person was; that had debauched 
-her; when she informed him that it was Abel Daniel. He 
‘vowed to his friends, that he always had believed her to be a 
‘virtuous girl. She remained away until the child was born, 
«which was within less than three months after the marriage. 
He was then prevailed on, by their mutual friends, to take her 
‘back, in consideration that she had been made the victim of an 
-artful and most heartless seducer, who took advantage of his 
-situation, to effect her ruin. The child was left behind. 

It was in proof, that the child resembled some of Daniel’s 
-children strongly, and Daniel himself. And this circumstance, 
by the way, was relied upon, amongst others, in the case of 
Morris and Davis. It was in evidence, that this affair cre- 
-ated a great deal of disturbance in Daniel’s family; that he 
himself left the country shortly thereafter, and did not return 
until after the death of his wife, the mother of Mrs. Isaiah: 
Oulpepper, by a former husband. 

Were Isaiah Culpepper and his wife in life, then, their de- 
-clarations would not be admissible in evidence, to bastardize 
the issue. But being dead, they are competent testimony; 
and especially as connected with the conduct of the parents, 
and explanatory thereof. 

In the case of Morris and Davis, as in this case, the ques- 
tion arose, whether the inference arising from the conduct. of 
the parties, may be held sufficient to rebut the legal presump- 
tion springing out of the marriage. And the Court there 
thought, that the evidence arising from the conduct of the 
parties, was most material and important; and suggested what 
is true, that in the Banbury Peerage Case, the conduct of the 

_parties—not at the time of the conception of the child—but at 
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its birth, and for several years subsequently, and the evidence 
thus arising, formed a principal ground of the judgment of the 
House of Lords. 

Now, the Jurors in this case, as parents, and as ‘practical 
men, well versed in human nature, and the ways of the world, 
would naturally ask themselves, was the conduct of Isaiah Cul- 
pepper and his wife, reconcilable with the supposition that he 
was the father of this child? Why this coyness on her part? 
She might, from prudential motives, have concealed from her 
lover, her situation before marriage, lest he should break off 
the courtship. But why dread to reveal to him her true con- 
dition now, if he were the father? Should he venture to re- 
proach her, could she not reply, amI to blame? I did but 
yield to your importunity, and allow you to anticipate the fruits 
of wedlock. Would not his mouth be stopped? But why this 
reserve in the nuptial couch, when the privileges claimed, were 
only the continuation of an indulgence already allowed? The 
wife’s conduct cannot be explained upon this supposition. No, 
she knew and felt, poor thing, that her sweet-heart and hus- 
band had been ‘made the unsuspecting dupe of a most cruel 
fraud; that the hour had arrived when concealment was no 
longer possible. ‘The miseries of a future life, be it long or 
short, were crowded in that'moment. She postpones the rev- 
elation as long as possible. Who, that has a heart of flesh, 
does not pity her mental agony! But the disappointed hus- 
band detects her condition, and upbraids her with it. Conceal- 
ment was no longer possible—she ingenuously confesses the. 
fact; and states that Abe! Daniel, her step-father, was the au- 
thor of her undoing. 

Let us turn, now, to the conduct of the husband. He says 
to his sympathizing friends, to whom he was unbosoming his 
sorrows, inhis own simple, but expressive words, laying his 
hand upon his heart, “when I felt the child stir within her, 
my joy was killed”. Next morning he returns his wife to her 
ownhome. What outrageous and unparalleled impudence, upon 
the hypothesis that he was the father of the child! Would he— 
could he—have treated this woman, to whom he seems to have 
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‘been devotedly—not to say blindly—attached, so unjustly, if this 
was the result of hisown foliy and crime? Could he have faced 
her deeply injured mother—her foully slandered step-father, 
with this deed resting on his own conscience? It is impossi- 
ble. And then, to compel the mother to separate from her 

: sucking-child—a babe of five weeks old, and that infant his 

“own—to be nursed and nourished by others! 

But what is the conduct of Mr. and Mrs. Daniel, the other 
-dramatis persone in this tragedy? When the step-father was 
‘informed by Culpepper that he had brought his wife back, and 
‘he desired him to face her, he looked crest-fallen—or to use 
‘the more expressive figure of Culpepper, ‘like he could creep 
through an augur hole”. He immediately quits the country 
“and remains away until the tongue of his much-wronged wife is 
silenced in death, and her grief-stricken looks can reproach him 
no more. 

‘But was the heart-broken mother and wife ever heard to ut- 
‘ter aught against Isaiah Culpepper? No witness has testified 

to it. She felt, no doubt, that like herself and her too-confi- 
ding child, he was a much-wronged man. And instead of ar- 
raigning him for-his injustice, she sympathized with him in his 
great affliction. The Jury might advert to the opinion in the fam- 
‘ily, as to the paternity of thisboy. Look at the will of old Mr. : 
‘Culpepper, how guardedly written? He gives and bequeathes 
“to Berry Wesley Culpepper, (so called ?) five dollars—the 
said Berry Wesley Culpepper being the son of Elmira Gul- 
pepper, the wife of my only son, Isaiah Culpepper, deceased, 
and born in wedlock”! He leaves to the only child of Ais on- 
ly child, the sole descendant of his loins, five dollars, only, out 
of his estate! Can anybody doubt the grand-father’s opinion, 
‘as to the spuriousness of this boy’s blood? And shall the law 
‘of the land, and all the rules of evidence be disregarded, to 
‘make this supposititious heir the sole inheritor of the grand-pa- 
-rent’s property ? 

The medical opinion of Dr. Harvey need not be controvert- 
‘ed. The fact is, nevertheless, undeniable, that the wife con- 

eeived by some man before her inter-marriage with Isaiah Culpep- 
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per—she lived with him five years afterwards, and never had 
another child. He died—she married again and gave birth to . 
other offspring. True, these facts may not be absolutely in- 

consistent with the conclusion, that the husband was endowed | 
with generating potency. It is‘a circumstance, however, from - 
which, in connection with others, the Jury might infer the con- - 
trary. 

We concede that this boy has the right to stand upon his le- 
gal rights—his heirship to the family inheritance arising from 
the presumption of marriage, whatever may be the actual facts of 
the case. And these rights should be respected by the Court. 
Still, we do not feel the hardship, as it is claimed to be in the 
argument, of depriving him of what is called his birth-right. 
He has received, without objection, his half of Isaiah Culpep- 
per’s estate. Ifhe be not bone of his bone, and flesh of his 
flesh, is not this enough? And are the collateral relations of 
old Daniel. Culpepper and his wife, to be taunted for endeay- 
oring to prevent this wild olive branch, as they consider him, 
and as old Daniel Culpepper, himself, esteemed him, from be- 
ing grafted on the family stock ? 

Thus, the Jury may have reasoned upon the facts of this. 
cease ; and I have said enough, I trust, to make it manifest that 
it should have been left to them ; and that the Court below erred in.. 
withdrawing it entirely from their consideration, and dictating. 
from the Bench the decree which they should render. With 
the Law of the case given them in charge, as heretofore ex- 
pounded by this Court, and now repeated, it was a matter ex- 
clusively for their determination. 





No. 18.—Luwis Dav Is, plaintiff in error, vs. WM. Moopr 
and Wire. defendants in error. 


[1.] The liability, by Statute, of the putative father of a bastard child to 
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maintain the same, is a good consideration for a settlement, made in trust, 
for the benefit of the mother. 


[2.] Where, upon trial of a bill in Equity, a bill of sale executed by F, and in 
terms conveying the absolute title of a negro slave to D, is offered in evi- 
dence, and there is no. charge of fraud, accident or mistake, in the transac- 
action, parol proof that. the same was conveyed to D, in trust forhis daugh- 
ter, cannot be admitied. 


[3.] Aliter, if the bill alleges frand, accident or mistake, and a case is made 
which will enable the Court to reform the instrument. 


In Equity, in Crawford Superior Court. . Tried before Judge 
Powers, September Term, 1853. 


This bill was filed by William Moody and his wife, against 
Lewis Davis, for “discovery, relief and account”. 

The bill charges that previous to the inter-marriage of com- 
plainants in 1848, unfortunate difficulties, disagreements and 
disputes had arisen between Lewis Dayis, the defendant, (and 

, the father of Mrs. Moody, one of the complainants,) one Bald- 
win M. Fluker and Mrs. Moody, then Miss Davis, concerning 
grievous injuries and wrongs inflicted by the said Fluker, upon 
Mrs. Moody, one of the complainants; that for the purpose of 
effecting a compromise and adjusting the difficulties, and ma- 
king compensation for the wrong and injury done the com- 
plainant, Mrs. Moody, the said Fluker, in 1848, turned over 
to Davis, the defendant, a negro man named Squire, of the 
value of $600, together with notes to the amount of $400, to 
have and to hold the same for the use and benefit of Mrs. 
Moody, one of the complainants ; and the said Davis, then and 
there promised and agreed faithfully to execute said trust. 

The bill further alleges, that previous to the inter-marriage 
of complainants, the defendant, as an inducement thereto, led 
complainant, Moody, and others in the community to believe, 
and gave them to understand, that the said property belonged 
to his daughter, now Mrs. Moody. 

The bill prayed that the defendant be decreed to come to 
an account with complainants, and pay over to them the value 
of said property. 
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The defendant, in lis answer, admitted the wrongs done his 
daughter, Mrs. Moody, by Fluker, but denied that the property 
was turned over to him in trust for her but on the contrary, 
that Fluker had paid it to defendant, in satisfaction of his 
claims upon Fluker, for debauching his daughter, who, at that 
time, was under twenty-one years of age. 

On the trial, complainants offered to read in evidence the 
testimony of Baldwin M. Fluker, taken by interrogatories—in 
substance, ‘that witness turned over to Lewis Davis, the ne- 
groes and notes specified in complainant’s bill, sometime in 
February, 1843, in trust for his daughter, Frances P. Davis, 
now Moody. Davis received it, under an agreement to hold it 
in trust for her, and it was so understood between himself and 
Davis. Witness undeystood that Davis had taken out a bail 
writ for him, and that while it was in the hands of the Sheriff, 
he and Davis came to a compromise of the matter, through 


their friends, Henry L. Battle and Wm. M. Brown. Witness 


turned over property to Davis, as a compromise of said writ; 
and that it was turned over to Davis, by their settlement and 
agreement, in his trust, for his daughter, now Mrs. Moody”’. 

Counsel for defendant objected to this evidence—the Court 
over-ruled the objection and admitied it, and defendant except- 
ed. 

Wm. M. Brown sworn. “He was called upon and was pres- 
ent, at the settlement between Davis and Fluker. Witness 
understood that Davis should pay himself out of the property, 
for his trouble and expense—the balance to go to his daughter 
Frances”. 

The defendant read in evidence, the testimony of Dr. Henry 
L. Battle, taken by interrogatories—in substance, “that he 
was present at the settlement—did not recollect any such un- 
derstanding as that testified to by witnesses Fluker and Brown; 
witnessed the following ‘bill of sale’, which was read to the Ju- 
ry by the defendant : 


GrorGIA—Upson County: ' 
Received of Lewis Davis six hundred dollars, paid in hand, 
VOL. xv. 23 
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for a certain negro man named Esqr. Wneteen years of age. 
This negro I warrant and defend from myself, my heirs and 
assigns, and from all other persons. The said negro man we 
warrant to be sound’ in body and in mind. Jan’y 19, 1843. 
HENRY L. BATTLE. B.. H. FLUKER.” 


The evidence having closed, counsel for defendant requested 
the Court to charge the Jury— 

“Ist. That if they believed from the evidence, that the 
agreement between Fluker and Davis was that Fluker should 
turn over the negroes and notes to Davis, in trust for his daugh- 
ter Frances, in consideration of the dismissal of a suit institu- 
ted by Davis against Fluker, for the recovery of damages for 
debauching his daughter, that there is no meritorious or valua- 
ble consideration to support such agreément, and it cannot be 
enforced in Equity, especially if the Jury believe, from the evi- 
dence, that the property was turned over after the making of 
the bill of sale; and that a trust cannot be enforced in Equity, 
unless it be founded on a valuable consideration moving from 
the complainants. 

2d. That the complainants must recover, if at all, upon the 
contract set up in their bill; and if the proofs do not support 
the contract, as charged, the complainants cannot recover. 

3d. That the rule in Equity is, that the answer of the de- 
fendant to a bill in Equity, which is responsive to the allega- 
tions in the bill, is evidence for the defendant ; and that in this 
ease, that portion of defendant’s, in which he denies the 
trust set up in the bill, is evidence for the defendant, and con- 
clusive upon the complainants in this cause, unless expressly 
contradicted by two witnesses, or one witness and strong cir- 
cumstantial evidence. The Jury must look into the answer 
and testimony, and see whether it be thus contradicted; and 
in looking to the evidence, the Jury must be satisfied that it, if 
any, supports the precise contract set up in the bill. 

4th. That the parol evidence of the trust in this case, if it 
contradicts the bill of sale from Fluker to Davis, cannot be 
made the foundation for a recovery in this case—the bill of 
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sale being the highest evidenee of the contract between the par- 
ties. : 
5th. That it is the duty of the Jury toconsider the proof of 
the defendant, including his answer, and if they believa, upon 
the whole case, that the equity of the case is with defendant, 
they should find for him. 

On the first request, the Court declined to charge the Jury in 
the precise language, as requested, but did charge— 

That a trust cannot be enforced in Equity, unless it be found- 
ed on a valuable consideration, moving from the “‘cestuz que 
trust’. 

But if the Jury were satisfied, from the evidence, that Flu- 
ker, at the time of the making of the contract, and as a part of the 
contract itself, did turn over the negro and notes to Davis, in trust, 
for the benefit of his daughter, and that Davis so received, asa 
part of the contract, the property into his hands, with the agree- 
ment to carry out this trust, notwithstanding the agreement to dis- 
miss his suit against Fluker might be the inducement and consid- 
eration which obtained the conveyance from Fluker; yet, there 
was a consideration sufficient, on the part of the complainant, 
Mrs. Moody, growing out of their past relations and obligations to 
sustain a trust created for her benefit, by Fluker. Daviscould 
resign his clairis, and although he could not attach them to his 
daughter, yet, independently of him, the relations, in the past, 
of herself and Fluker, was a sufficient consideration to sustain 
a conveyance actually made and executed in her behalf. The 
fact of the property being turned over, at the time of the ma- 
king of the bill of sale, or subsequently, is not material, if it 
was turned over in pursuance of the terms of the trust, and for 
the purposes of the trust alone. The bill of sale, although ab- 
solute to Davis, will not prevent a Court of Equity from decree- 
ing the trust. in favor of his daughter, if, indeed, that was the 
~ real intention and actual contract of the parties. 

In fact, the object of an appeal to this Court was, to enforce 
the equitable rights of the parties, as alleged against the legal 
advantage held by defendant at law; in other words, to set up 
the conveyance made by Fluker, in the terms and words in which 
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it was infact made. It is competent for a Court of Equity to 
do this when a proper case is made. 

2nd. Request charged as desired. 

3d. The Court charged as requested, and further—“ But if 
the Jury believed the answer to be overthrown, as laid down in 
the rule, that so far then, as the answer itself was concerned, it 
was competent for the Jury to decree in favor of the complain- 
ants, on the case as made in their bill. That if they decreed 
for complainants, they should decree in their favor for the val- 
ue of the property, at the time it was turned over, with 8 per 
cent. interest, up to the present time, (as it seemed to be admit- 
ted that this was the proper ratio of interest for this case.) 

The Court further charged the Jury, (counsel for defendant 
urging on them that Fluker was not worthy of credit ; and they 
_were bound to disbelieve his testimony, because he was guilty 
of the shameful act of debauching the complainant, Mrs. 
Moody,) that they were not bound to discredit and disbelieve a 
witness entirely, although it might be known to them that he 
had committed an immoral act. 

The Court further charged—that if the trust was created in 
Davis, for his daughter, and the property turned over to him 
in pursuance of the trust and confidence reposed in him, that 
then was executed in him, for the benefit of his daughter, and 
that a Court of Equity would uphold and sustain a trust of this 
kind, when it was already executed, when, perhaps, it would not 
sustain a trust executory ; and if Davis received into his hands 
the property, as trustee, by contract and agreement, it was ex- 
ecuted in him, as before said, for his daughter, and he was bound 
to account to complainants as such trustee”’. 

To which charge and refusals to charge, counsel for defend- 
ant excepted. 


G. R. Hunter, for plaintiff in error. 


S. & R. P. Hatt and Por & Nispet, for defendants in . 
‘error. 
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By the Court.—Srarnes, J. delivering the opinion. 


[1.] So far-as the notes are concerned, which were turned 
over by Baldwin M. Fluker to defendant, we think the Court 
committed no error in charging, “that if the Jury were satis- 
fied, from the evidence, that Fluker, at the time of making the 
contract, and as a part of the contract itself, did turn over the 
negro and notes to Davis, in trust, for the benefit of his daugh- 
ter Frances, and that Davis so received, as part of the con- 
tract, the property into his hands, with the agreement to carry 
out this trust, notwithstanding the agreement to dismiss his 
suit against Fluker, might be the inducement and considera- 
tion which obtained the conveyance from Fluker; yet, there 
was a consideration sufficient, on the part of complainant, Mrs. 
Moody, growing out of their past relation and obligations, to 
sustain a trust created for her benefit by Fluker”. 

It is true, that the suit for seduction, which had been insti- 
tuted against Fluker, was in the name of the defendant, and 
the settlement of the same was made by him; but it appears 
by the record, that the daughter had been delivered of a bas- \ 
tard child, with the paternity of which Fluker was charged; 
and he was by Statute made liable to maintain it, until it ar- 
rived at the age of fourteen. Such liability constituted a good 
consideration for any such settlement as it is insisted that he 
had made for the benefit of the girl whom he had wronged. 
This point has already been decided by this Court, in the case 
of Hargrove et al. vs. Freeman. (12 Ga. R. 342.) 

The record shows, that he supposed the case instituted 
against him by Davis, was upon a charge of bastardy; and 
this, taken in connection with other features of the testimony, 
fully authorized the instructions as above quoted, if the Court 
had confined those instructions to the notes alone. 

[2.] But the Court erred, in holding that this trust might be 
decreed as to the negro slave, Squire, upon such a case as is 
made in this bill. 

In our opinion, the effect of this? was to allow parol proof, 
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for the,purpose of raising a trust in opposition to the terms of 
this written instrument. We see not how this conclusion is to 
be avoided. The bill of sale from Fluker to Davis, by its 
terms, vests an absolute and unconditional title to the slave, in 
Davis. If the evidence which was offered, be allowed to show 
that the negro was received, and to be held by him in trust for 
his daughter, what is this, but to vary and contradict this writ- 
ten evidence of contract by parol testiniony, without charge and 
proof of fraud, accident, or mistake ? 

[8.] It would be another matter, if the bill made a case 
which would enable a Court of Equity, upon proof of either of 
these things, to reform this instrument. 

Judgment reversed. 





No. 19.—Davin J. Davis, plaintiff in error, vs. DeRMop 
Dempsey, defendant in error. 


[1.] A Court has power, for sufficient cause, to set aside a rule absolute | 
against a Sheriff. 


{2.] That there is no foundation for the rule absolute, and that it was ob- 
tained by fraud, is a sufficient cause for setting it aside. 


Motion in Bibb Superior Court. Decided by Judge Pow- 
ERs, November Term, 1853. 


At May Term, 1858, a rule nisi was granted against David 
J. Davis, as Sheriff, requiring him to show cause why he should 
not pay to Dermod. Dempsey, the amount due on a mortgage 
fi. fa. against one Thomas Williams. No cause being shown, 
the rule was made absolute. 

At November Term, 1853, the Sheriff moved to set aside 
the rule absolute, upon the os grounds : 








MACON, FEBRUARY TERM, 1854. 188 


Davis vs. Dempsey. 








1st. Because plaintiff was himself, a purchaser of the pro- 
perty sold, to the amount of $524 3, upon which pur- 
chases, no money was paid; but, by agreement, it was to be 
allowed as.a credit on the plaintiff ’s fi. fa. while the rule ab- 
solute is for the whole amount—not allowing this as a credit. 

2d. Because there were two mortgages, the other being in 
favor of Scott, Carhart & Co. and the mortgagees, or their 
agents, were both present at the sale; and when the property 
was put up for sale, it was bid off by the mortgagee in whose 
mortgage it was included, and the price was to be credited on 
his mortgage. This was by agreement of parties; no money 
was paid. 

3d. That when the rule nis? was served upon him, he sup- 
posed, and so learned from the parties in interest, that the ob- 
ject was simply to adjust their respective rights under said 
agreement, and not to require the defendant to pay over 
money which he had never received. For this reason, he fail- 
ed to make return, and did ‘not know of the existence of the 
rule absolute, until after the adjournment of the Court. 





4th. That the sales amounted to $3054,85 
D. Dempsey’s purchases, $524,34> 
Scott, Carhart & Co. 140,65 
T. A. Goodwin, on mortgage, 2179,54 
Sales for cash 190,32 
Commissions, $37,93 
-Expenses, &c. 60,75 
Advertising, 270,00 





leaving in his hands, nothing. 
5th. That the goods purchased by Goodwin, and Scott, Car- 
hart & Co., were not embraced in the mortgage to Dempsey. 
The goods sold for cash, were embraced partly in both mort- 
gages. | : 
This motion was made under oath. The Court refused the 
motion, ‘and this decision is assigned as error. , 
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Stusps.& Hint, Hatt & Carey, for plaintiff. 
WuittLe & Por, for defendant. 
By the Court.—BenninG, J. delivering the opinion. 


Ought the motion to set aside the rule absolute, against the 
Sheriff, to have been granted? ‘This is the only question for 
decision in this case. 

[1.] That the Court had the power .to odie the motion, 
there can be no question. Chipman vs. Barron, (2 Ga. 
R. 231-’2.) 

2. Wasthere sufficient cause shown to the Court'to require the 
Court to grant the motion? Most certainly there was. 

[2.] It was shown to the Court, first, that the Sheriff had 
not, in fact, ever had anything in his hands due the defendant, 
Dempsey ; second, that the rule absolute had been obtained 
against him by fraud. 

It was shown that the sales of all of the property included 
in both mortgages, amounted to $3034,85 ; that of these sales, 





the share of Dempsey, was $524,354 
of Scott, Carhart & Co. 140,65 
of T. A. Goodwin, 2179,54 
of cash, 190,32 

That the expenses of sale amounted to $60,75 . 
The Advertising to 270,00 
Commissions to 37,93: 


That the property bought by Scott, Carhart & Co., and by 
Goodwin, was not included inthe mortgage of Dempsey ; that 
the property which was sold for cash, was included in both 
mortgages, and that this did not sell for enough to pay for com- 
missions, expenses and advertising ; that the property which 
Dempsey bought, was included in. his mortgage, and that for 
this, the Sheriff had never received the purchase money ; that 
by agreement between Scott, Carhart & Co., the mortgagees 
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in one of the mortgages, and Dempsey, the mortgagee in the 
other ; the mortgagees, respectively, were to buy the property ; 
each party buying such property as might be contained in his. 
mortgage, and the amount bought by each was to be credited 
on his mortgage ; and that Dempsey received the property 
which he bought. 

This being the state of things shown to the Court, it was: 
shown that the Sheriff, at the time when the rule against him 
was made absolute, had nothing in his hands due-to Dempsey ; 
and that Dempsey, therefore, was not entitled to a judgment 
absolute, against him. " 

But yet, he obtained. such a judgment. How? By fraud, 
as was shown to the Court. 5 

When the rule 27s? was served on the Sheriff, “‘ he supposed, 
and so learned from the parties in interest, that the object was, 
simply to adjust their respective rights under the agreement, 
and not to require him to pay over money which he had never 
received. For this reason, he failed to make return; and he 
did not know of the existence of the rule absolute. against 
him, until after the adjournment of the Court”. This was 
shown to the Court below. 

Now, a judgment obtained by means of this sort, is plainly 
obtained by fraud ; and the obtaining of a judgment by fraud 
is cause sufficient for setting aside the judgment, at the instance 
of the defrauded party. 

For this cause, the Sheriff moved the Court to set aside the 
judgment absolute; and he made his motion within a reason- 
able time after he had become aware of the existence of the 
judgment. 

It follows that the Court ought to have granted the motion. 
But the Court over-ruled the motion; the Court, therefore, 
erred. 


VoL. xv. 24 
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No. 20.—CARHART & Ross & Co., plaintiffs in error, vs. JNo. 
B. Ross & Co., defendants in error. 


[4:] Defaulting garnishees, under the Act of 1834, are subject to rulé msi, 
and then to judgment for the plaintiff’s demand and costs, unless they show 
cause, at or by the time designated: Held, that the answer being actually 

‘filed within a few days after the time limited in the order, and before the 
case was reached on the docket, accompanied by the affidavits of thé par- 
ties and their counsel, that it was impossible to have access to the original 
papers, which were withdrawn from the Clerk’s office, was sufficient. . 


Garnishment, in Bibb Superior Court. Tried before Judge 
.Powers, Nov. Term, 1853. 


Ross & Co., on the 21st day of March, 1853, sued out-an 
attachment against Ptolemy Watkins, for $300, returnable to 
May Term, 1853, of Bibb Superior Court. The attachment 
was levied on 9 boxes of tobacco; and summons of garnishment 
served upon Elijah H. Carhart and Aaron A. Ross, both‘as in- 
dividuals, and as partners, on the day the attachment was is- 
sued. At the November Term, 1853, verdict and judgment 
were rendered, and entered up for the plaintiffs on the attach- 
ment. 

At the May Term, 1858, to which the attachment was re- 
turnable, counsel for plaintiffs took a rule nisz, calling upon 
the garnishees, Carhart & Ross, both as individuals and as part- 
ners, they haying filed no answer to the garnishment, to show 
cause, by the first day of the next term of the Court, why 
judgment should not be entered up against them, for the 
amount of the plaintiffs’ demand and costs, and that said rule 
be served, &c’’. At the November Term, 1853, the following 
order was taken: ‘‘it appearing that the above rule was not 
copied and served by the Clerk, it is ordered, that the same 
be now served by the Sheriff, as required; ‘and that the said 
Carhart & Ross do show cause on or before 10 o'clock, A. M., 
on Monday, 21st November, 1853, why the judgment prayed 
for in the above rule, should not be entered up against them’’. 
& 
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On the 8th day of December, during the session of said Court, 
counsel for plaintiffs moved the Court to enter final judgment 
on the rule; against the garnishees, Carhart & Ross; which mo- 
tion was resisted by Carhart & Ross, who had, on the 29th day 
of November, filed their answer to the garnishment, and which 
was then in Court. As an excuse, and in purgation of all con- 
tempt of Court, in not filing their answer within the time specified 
in the last order taken, to wit: the 21st day of November, 
they exhibited the affidavit of Thomas P. Stubbs, one of their 
attorneys at law, which stated, in substance, that so soon as 
the order was taken, he applied to the Clerk of the Court for 
the original summons of garnishment; that the same could 
not be found, until after the expiration of the time limited in 
the order; that when found, it was in the hands of the attor- 
neys for the plaintiffs.. The garnishees also stated, under oath, 
that so soon as they were served, to wit: onthe 16th day of 
November, with the order requiring them to answer the gar- 
nishment, they applied to Messrs. Stubbs & Hill, to make out 
and prepare their answer, and that they were unable to do so, 
in consequence of the loss of the original garnishment; that 
they did not intend to evade answering, or in any way treat: 
the order of the Court with contempt. 

The Court decided that the answer of the garnishees was 
filed too late, and gave judgment against them, for the whole 
amount of the plaintiffs’ claim, with costs. — 

To which.decision, counsel for garnishees excepted. 


Srusss & Haut, for plaintiffs in error. , 
Hatt & Carey, for defendant in error. 


By the Court.—LuMPxiy, J. delivering the opinion. 


[1.] Was the Court right, in ruling that the garnishees hav 
ing failed to file their answer on the day designated in the 
order for that purpose, they were remediless at Law, and could 
only be relieved in Equity ? 
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The Act of 1834 provides, “that where a person shall fail 
to answer; after being duly.summoned as garnishee, the Court, 
upon the motion of the plaintiff, or his attorney, shall pass a 
rule or order, requiring the garnishee’to answer, at such time 
as the Court may direct, or show cause why judgment should 
not be entered against him, for the amount of the plaintiff’s de- 
mand and costs; which rule shall be served by the Sheriff or 
his Deputy ; and if the garnishee shall fail to answer or show 
cause, at or by the time limited in the said rule or order, the 
Court shall enter judgment against the garnishee, for the 
amount of the plaintiff’s judgment, with costs”. (Cobb's Di- 
gest, 83, 84.) 

Isthe language of this Act so imperative, that non-compli- 

ance, with or without excuse, will subject the garnishee to a 
judgment, under any and all circumstances? Will not even 
‘the act of God, sickness, high-waters, or any other Providen- 
dial cause, protect him from this amercement? Such, we do 
mot believe to be the meaning of the Legislature. 

By the Act of 1882, judgment was rendered against the 
garnishee, immediately on failure to answer. But this provi- 
‘sion: was esteemed too rigorous, and justly so; and it was re- 
‘pealed by a subsequent Act. 

The garnishee, under the Law, as it now stands, files his an- - 
_ ‘Bwer at the time designated, or shows some sufficient cause for 
not doing so. It is admitted, that upon application and cause 
shown, on the 21st of the month, the day specified for the 
answer to be filed, the time would have been enlarged. But 
, why anticipate the case, and ‘call it up out of its order, for this 
purpose. Long before it was reached, and probably before 
judgment was rendered against Watkins, the debtor, the an- 
swers of the garnishees were filed, accompanied with a satis- 
factory excuse, for not doing it sooner. - 

The answer being in, when the case was reached, in its or- 
der for trial, I am very much inclined to think that the Court, 
in, the absence of any showing, would have allowed it to be 
filed. True, the plaintiff should not be prejudiced by the de- 
lay. And if he required further time to traverse the return, 
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it should be allowed him. But we are clear, that the’ reason 

rendered, to wit: the impossibility of getting access to the pa- 

pers, which had been withdrawn from the office, was entirely 

sufficient to entitle the party to the indulgence which he claim- 

ed—if, indeed, it could be considered as an indulgence. 
Judgment reversed. 





No. 21.—Wm. R. YELDELL, plaintiff in error,vs. THomas J. 
SHINHOLSTER, defendant in error. 


{1.] ‘An administrator who takes possession of property which is in the pos- 
session of his intestate at his decease, but to which another has title, and 
disposes of the same as the property of his intestate, is individually liable 
in an action of trover, for the conversion thereof. 

{2.] It is not proper for counsel to interrupt the Court, while charging the 
Jury, for the purpose of asking for other instruction to them. But it is 
proper after the charge is closed, to call the attention of the ‘Court to # 
point omitted, and on which the charge should be given. And it is the 
duty of the Court to instruct the Jury in relation to the same. 

{3.] It would be better if requests to charge, could be submitted in writing 
before the Court proceeds to charge ; but if, in the pressure of business, 
this is impracticable, in such event, after the charge has closed, the atten- 
tion of the Court may-be called to the point omitted. 

[4.] Where a Jury, charged with a case, had returned into Court for the 
purpose of seeking further instructions, and the counsel for one of the paw. 
ties asked for the charge of the Court on a point upon which the Court had 
not charged, and on which it was proper that the Jury should receive in- 
structions: Held, that it-was error in the Court to refuge the same. 


Trover, in Bibb Superior Court. Tried: before Judge Pow- 
ERS, EhRER Term, 1853. 


This was an action of trover, brought by the plaintiff scat’ 
the defendant: in error, for the recovery of ten negroes and'® 
horse. The defendant pleaded the general issue. 











+ 190 SUPREME COURT OF GEORGIA. . 


Yeldell vs. Shinholster. 








On the trial, plaintiff read to the Jury the testimony of 
Thomas S. Hays, Overton Sego and Joseph M. Cooper. 

Hays swore—That he had conversation with Randolph 
Blackwell, while in life, some four or five years before, in which 
Blackwell stated, that he wanted to buy a farm for plaintiff, 
somewhere between McMinnville, Tennessee, and Macon, Geor- 
gia, as he thought the climate would suit plaintiff; that he had 

. never given plaintiff’s father anything; spoke kindly of plain- 
‘tiff, and said it was his intention to do a good part for him. 

Sego testified—That in the early part of 1851, Blackwell 
‘told witness, that he had given the negroes on a place in Bibb 

‘county, to William R. Yeldell, his grand-son, and had put him 
in possession of them; witness saw the negroes in possession 
of plaintiff; Blackwell told witness that he had written to 
plaintiff in Kentucky, to come to Macon and he would give 
him the place and the negroes. Witness identified the negroes 
‘sued for, as the negroes that had been given to plaintiff by 
Blackwell. 

Cooper swore—That in a conversation with Randolph Black- 
well, the latter told him that he had bought the place on the 
Houston road, in Bibb county, and brought the negroes on it, 
down here, and gave both negroes and plantation to his grand- 
son, the plaintiff, and had put him in possession of them. ) 


Jesse Morris sworn—Stated “that he had seen the negroes 
and ‘horse sued for ; in 1851, was Coroner of Bibb county-—heard 
Randolph Blackwell had been found dead at the place where he 
resided near Macon—went out to hold inquest over his body— 
feund the negroes there, and took possession of them as Coro- 
ner-the plaintiff was there at the time—delivered over the 
property to J. M. Fields”. 


J.M. Fields sworn—Testified, that he knew the negroes.in 
controversy. Early in 1851, after the death of Randolph 
Blackwell, received the negroes of Morris, kept them a. short 
time, and then delivered them to Thomas J. Shinholster. In 
- @controyersy between witness and John R. Blackwell, the 
Kentucky executor, as to the possession of the negroes, plain- 
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tiff was recognized and treated as a minor, and seemed to be 
entirely under the influence of John R. Blackwell”. 

Plaintiff then “introduced in evidence, the records of the 
Court of Ordinary of Bibb county, which showed that the de- 
fendant, as the administrator, with the will annexed, of Ran- 
dolph Blackwell, in April, 1852, sold said negroes for cash, 
$5255,00, and the horse for $75, said sale purporting to have 
been made by virtue -of the will of Randolph Blackwell, as 
the property of said estate—also showed, that defendant still 
had the proceeds of the sale in his hands. Demand and refu- 
sal were admitted—the defendant stating at the time, that he 
had parted with the possession of the property under the sale 
as administrator. 

Defendant then read in evidence, the will of Randolph 
Blackwell, made on the 17th day of March, 1850, in Madison. 
county, State of Kentucky, in which he disposed of all his 
property, and in which he appointed his son, John R. Black- . 
well, one of his executers, and which was admitted to probate 
on the 24th day of February, 1851, in the Probate Court of 
that county and State. 

Much other evidence was adduced, both’ by defendant and 
plaintiff, which it is not necessary to set forth. | 

Among other things, the Court charged the Jury, “That 
if they should find, from the evidence, that Randolph Black- 
well was in the possession of-the property at the time of his. 
death, and that Morris, as Coroner, after his death, took pos- 
session thereof, as the property of Blackwell, and through 
Fields the same was delivered to defendant as administrator of 
Blackwell, and that he, as such administrator, sold the same 
uider the will of Blackwell, without notice of plaintiff’s claim, 
then the plaintiff, in this form of action, could not recover, and 
they must find for the defendant ; and if these facts were found 
to exist, it was not necessary that they should look into the 
title of the'property, because plaintiff could not recover against 
Shinholster, under this state of facts, however good ‘his title 
might otherwise be, his remedy was in trover against the per- 
sons who held the‘negroes, or by bill in Equity against defend- 
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ant, for account, &c. of the proceeds of the sale, who had but 
discharged a duty imposed upon him by. law.” 

Counsel for complainant asked the Court to charge the Jury, 
‘as to what would be the law of the case, in) the event the 
Jury. should believe, from the evidence, that the title to said 
property was in the plaintiff at the time of Blackwell’s. death, 
and should farther find that plaintiff was, at that time, also in 
possession of. said property”; which charge the Court refused 
to give, because the request was made after the Court com- 
menced its charge, and because it was based upon a state of 
facts that did not exist. 

To which charge and refusal to charge, comnil for. plaintiff 
excepted. The Jury retired, and being unable to agree, re- 
turned into Court for a further charge, when the Court charg- 
ed them as before. Counsel for plaintiff asked the Court 
to charge the Jury as before, requested; and further “that 
the title to the property being found to be in plaintiff, by the 
Jury, then the sale by the defendant, of the property, under 
the proof before the Jury, was a conversion thereof, and they 
must find for the plaintiff”; which charge, the Court refused 
to give, for the reasons already assigned; and also on the 
ground, that when the Jury had come ‘back for a further charge 
from the Court, neither party had a right to ask the Court for | 
a charge to be given them—it being too late, and a matter en- 
tirely between the Court and Jury. 

To which charge, and refusals to charge, counsel for plain. 
tiff again excepted. 


Sroses & H111, for plaintiff in error. 

Pog, Nispet & Pos, for defendant in erter: 

By the Court.—Starnus, J., delivering the opinion.. 

ft) The opinion of the Court below, seems to have been, 


that if Randolph Blackwell died in possession of the property, 
the subject of this controversy, and the defendant, as admin- 
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istrator, took possession of it, and sold the same, inasmuch as 
he thus “discharged a duty imposed upon him by law’, he was 
not liable, in this form of action to the plaintiff, “however good! 
his (the plaintiff’s) title might be’. 

In this, his Honor was certainly mistaken. An administra- 
tor is authorized, by law, to take possession, and dispose of the 
goods and chattels, rights and credits, &c., of his intestate ; 
and he will be protected in the appropriation of them. But 
if he takes possession of another person’s property, and sells 
it as the intestate’s, he does it at his peril ; and cannot be pro- 
tected, in an action of trover brought against him. . 

The possession of this property by the decedent, at his death, 
might properly be looked to, as evidence of his'title. But, of 
course, it could be contradicted ; and, inasmuch as there was 
some evidence before the Jury to this effect, the Court should 
have charged, that “if the Jury believed the title to the pro- 
perty was in the plaintiff, at the time of Blackwell’s death”, 
they should find for the plaintiff. 

[2.] When first requested so to charge, the Court declined, 
assigning as one reason, (the other reason is disposed of by 
what we have already said,) that “the request was made after 
the Court had commenced its charge’’, and by interruption. 

It is not proper practice for counsel to interrupt the Court 
in his charge. But it is perfectly proper, after the Court has 
closed, for the counsel respectfully to call his attention to any 
point omitted, on which instruction from the Court to the Ju- 
ry is desired, and on which it should be given. And it is the , 
duty of the Court, in such case, to charge the Jury in relation 
to the same. 

[3.] It would be better, in all cases, if such requests to 
charge, could be submitted in writing, by counsel, before the 
Court proceeds to charge the Jury; but in the pressure of bu- 
siness, this is frequently impracticable, without considerable de- 
lay ; and in such event, it is proper, after'the charge is closed, 
that the attention of the Court should be called to a point 
omitted. 
VOL. xv. 25 
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f4.] The record shows, that after the Jury had retired, and, 
being. unable at once to agree, had returned into Court for 
further instructions, the Court was again requested to give the 
instruction which had been refused; and again the request 
was declined. | 

Tn this the Court erred. 

Let the judgment be reversed. 





No. 22.—Joun Berry, plaintiff in error, vs. Tot Lesser oF 
GEO. OsBoRNE, administrator, &c. defendant in error. 


{1.] Evidence that a lot “was known in the neighborhood as John Hardy’s 
land”, is hearsay and illegal. 


[2:] The facts in this case were such as to call for the charge of the Court. 


Ejectment, in Bibb Superior Court. Tried before Judge 
Powers, November Term, 1853. 


The errors assigned in this case, arose upon the refusal of 
the Court below to grant a new trial. 

It appears that George Osborne, as the administrator of 
Nancy Johnson, (who was the drawee of lot No. 206, 4th dis- 
trict of Bibb county,) brought an action of ejectment against 
John Berry, who was the tenant of William Bailey, for said 
lot. The defendant relied upon the Statute of Limitations. 
He placed in evidence two deeds—one from D. Wright to John 
Hardy, dated 17th January, 1840; and the other from John 
Hardy to William Paul, dated 26th February, 1849. He then 
proposed to prove that the lot ‘“ wasknown in the neighborhood 
es John Hardy’s land’’.. This was ruled out by the Court. 
The evidence was, that Hardy went into possession soon after 
the date of the deed from Wright ; that he continued in pos- 
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session for a short time, and then Bush went into possession as 
his tenant, and continued for about one year. Other tenants 
were in possession at various times; but frequently the land 
was tenantless, for as much as nine months at a time. Hardy 
swore that he exercised ownership over it all the time. 


The Court charged the Jury that to constitute title by pos- 
session, under the Statute, the possession itself must be bona 
fide, under title, open, continuous and adverse, for seven years. 
Any abandonment of possession, with a view to abandonment, 
destroyed the title up to that time. If Hardy’s title and pes- 
session were fraudulent, the possession so fraudulently held 
by him, could not be tacked to the years in-which it was, bona 
fide, held by others, to make up the term of seven years m 


them, adverse to the true owner. 


The motion for a new trial was— / 


Ist. The error in the Court, in rejecting the evidence of- 
fered, 2s above stated. P 

2d. (he error-of the Court, in charging as above stated. 

3d. That the verdict was contrary to law and evidence. 

‘The Court refused to grant a rule for a new trial, and de- 


fendant excepted. 
/ 


Srusss & Hu11, for plaintiff in error. 
Por, Nispet & Por, for defendant in error. 
By the Court.—Brnnine J., delivering tle opinion. 


j1.] Ought the defendant to have been allowed to prove that 
the lot “was known in the neighborhood as John Hardy's 
land?” In offering to prove this, the defendant’s object was 
not to identify the lot, but to prove ownership of it in Hardy. 
Such being the object, the proof offered was illegal, as amount- 
ing to hearsay. Hearsay ‘denotes that kind of evidence 
which does not derive its value, solely, from the credit to ‘be 
given to the witness himself, but rests also, in part, on the ve- 
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racity and competency of some other person”. (1 Greenl. Ev. 
$99.) 

» The defendant, therefore, ought not to have been allowed to 
introduce this proof. In not allowing him to do it, the Court, 
consequently, did right. ‘ 

{2.] Was the charge of the Court, in any particular, erro- 

neous ¢ 

It is insisted for the plaintiff in error, that. it was, and in 
this particular, viz: “If Hardy’s title and possession were frau- 
‘dulent, the possession so, fraudulently, held by him, could not 
be tacked to the years in which it was, bona fide, held by oth- 
ers, to make up the time of seven years in them, adverse to 
the true owner’. And it is insisted that the charge was erro- 
neous in this particular, because there was nothing in evidence 
to justify any charge.at all, upon the point to which this charge 
is.applicable, because there .was no evidence going to show that 
Hardy’s possession was fraudulent”. 

Is the plaintiff in error right, in respect to this matter of 
‘fact? . Was there really no such evidence ? 

Let us see. Hardy claimed under a deed from one “ Dio- 
‘nyssius J. C. Wright’, bearing date in 1840. In the signature 
‘to this deed, the middle initial letters, whatever they were, had 
‘been erased, and the letters “J.C.” written just above the . 
place of erasure, with a caret underneath.  This-is a thing 
‘which would have been likely to occur, if the person who made 
‘the signature was not Dionyssius J. C. Wright, but was some- 
‘body personating him. It is not such a thing as would have 
been likely to happen, if the person who made the signature 
‘was Wright himself. It is, in short, a thing from which the 
-Jury might infer that the deed was made, not by Wright him- 
‘self, but by some one personating him, and with a view to de+ 
fraud him. 

‘It is also a thing which the Jury might infer to have been 
done, at the time when the deed was executed; and therefore, 

‘done in the presence, and with the knowledge of Hardy. 

‘There are other facts in'the case, which the Jury might con- 

‘sider as showing that Hardy knew something about this deed 
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to be wrong. He bought the land in 1840, the date of the 
deed, for $500, according to the face of the deed, and kept it 
until 1849, when he sold it for $200. He took to himself a 
deed, with warranty—he made to his-own vendee but a quit- 
claim deed. Building a log cabin, he let it'go to decay. He 
deadened ten or twelve acres for clearing, and then cleared on- 
ly a quarter of/an acre. He suffered the place, frequently, to 
be vacant—a harbor for any body without a home—once for-a 
woman of ill-fame, whom he had let stay until the neighbors, 
wearied out with the nuisance, pulled down the cabin to abate 
it. It is-not until after more than seven years have elapsed, 
that the place, in the hands of his alienee, Paul, begins to look 
like a place that has an owner who believes in his ownership. 
After the lapse of that time, the improvements begin to be real 
and substantial. These facts were proved. 

These things being so, the plaintiff in error is not right, in 
respect to this matter of fact. From these things, the Jury 
might have inferred that Hardy’s possession was fraudulent. 

It follows, that the charge of the Court:complained of, was 
called for by the facts of the case. 

And if called for, it is not insisted that it was wrong. Mor 
was it wrong, in the judgment of this Court: 

The verdict does not appear, to this Court, to have been con- 
trary to law or evidence. 

The refusal of the Court to grant a new trial is, therefore, 
on the whole, affirmed. 
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No. 23.—Witu1amM H. Mrtrer, plaintiff in error, vs. JOHN 
B. Hrvss, surviving partner, &c. defendant in error. 


J[l.] Under the Judiciary Act of 1799, the plea of non est factum goes to tie 
Sactumonly, of the execution of the instrument sued on. 
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[2.] Prima facie, the execution of a bill or note, in the name of a firm by 
one partner, binds the whole. The burden, therefore, in such case, of prov- 
ing a presumptive want of authority, lies upon the co-partners. 


[8.] Where the paper of the firm is given out of the partnership business by 
4 one member, it is presumptive-evidence of want of authority to bind the 
_ other members of the firm; and if the person taking it, knows of the fact 

at the time, he is chargeable with notice of want of authority. 


[4] Sometimes the face of the contract, showing the n: ature of the transac- 
* tion i is, of itself, intrinsically notice to the holder. 


[5.] Although the authority of one partner to bind the firm, may not flow 

, fromthe partnership itsclf, nor yet be inferred from the -face of the con- 

, tract, still, it may be established by facts andcircumstances independently 
of either. 


“ Attachment, in Bibb Superior Court. Tried before Judge 
Powers, November Term, 1853. 

This was an attachment, sued out by the plaintiff in error 
against John B. Hines, as the surviving partner of the firm of 
R. K. & John B. Hines, on the following receipt: 
wi . Received of W. H . Miller, Clerk, twelve hundred dollars 
in cash, to be deposited in Marine and Fire Insurance Bank, 


in. Macon, Ga. 
‘November 16th, 1850. R. K. & J.B. HINES”. 


Among other pleas, the defendant pleaded’ specially, that 
the late firm of R. K. & J.B. Hines, was formed and conduct- 
ed alone for the practice of law; and that the said money was 
received alone by R. K. Hines, as agent for the plaintiff, with- 
out any fee or compensation to said firm, and that from the na- 
ture of the transaction, plaintiff had notice that the firm was 
not liable upon said receipt. 

On the trial, plaintiff read in evidence the receipt specified. 
Plaintiff then sad in evidence, the record of a rule nist, and 
subsequent proceedings thereon against the Sheriff of Houston 
county. The rule was drawn in fayor of L. M. Wiley & Co. 
and other creditors calling upon the Sheriff to pay over money 
raised from the sale of T, & S. Williams’ property. The 
rule nist was in the hand-writing of John B. Hines, and the 
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rule absolute impounding the money in the hands of ‘Wm. .H. 
Miller, the Clerk of the Superior Court of Houston county, 
and directing him to invest itin ‘the bonds of the State, until 


the further order of the Court wasin the hand-writing of 


Richard K. Hines. | 
Plaintiff then proposed to prove by John Rutherford, that 
John B. Hines had represented to him, that. they, the firm of 
R. K. & J. B. Hines, had a large conditional fee in said 
fund. : 

To which counsel for defendant objected. The Court sus- 
tained the objection, and plaintiff excepted. 

Counsel for plaintiff asked the Court to charge the Jury, 
1st. That if they believed the evidence, they must find for the 
plaintiff. 2d. That the plea of non est factum not having 
been filed to the receipt, the same is the instrument of the 
frm. 3d. That there being no evidence as to whe signed the 
receipt, the law presumed it was done by both partners, and 
the Jury cannot supply the omission by their own personal 
knowledge ; (which charges the Court refused to give, but did 
charge “that it was incumbent on the plaintiff to prove 
that the receipt was signed by both partners’’.) 4th. That 
although the business, in this case, was outside the partnership, 
still, it was competent for the partners thus to undertake, and 
in the absence of proof, (as in this case,) that this business was 
executed by one only of the firm, the presumption of law was, 
that it was undertaken by both partners. The Court refused 
to give this charge, but did charge, that being outside of the 
partnership, the onus was upon the plaintiff to prove the con- 
currence of both’. 5th. Counsel for complainant asked the 
Court to charge further, “‘that only one partner being sued, 
and he not denying the signature, the Jury would presume that 
the defendant sued was the one who signed the receipt”. 6th. 
If the Jury believed, from the evidence, that the business ‘out 
of which this furf of $1200 sprung, was a partnership busi- 
ness, then they had such an interest therein as would bind both 
partners upon the receipt. 

Which charges the Court refused to give, but did charge, 
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that it was incumbent upon the plaintiff to show the assent of 
both partners to the execution of the receipt, the business be- 
ing outside of the partnership. 

Toeach and all of which charges and refusals to charge, 
counsel for defendant excepted. 


B. Hit & Hatt, for plaintiff in error. 
Por, Nisper & Por, for defendant in error. 
By the Court.—Lumpxiy, J. delivering the opinion. 


_Ideem it unnecessary to notice, in detail, all the specifica- 
tions of error in the assignments. 

[1.] Was it necessary for the defendant, under the Judicia- 
ry Act of B799, to plead non est factum to the paper on which 
he was sued, in order to be let into his defence? He seeks to 
rid himself of the partnership liability attempted to be fixed 
upon him, upon the ground that the receipt or contract of bail- 
ment, for such is the legal import of the instrument sued on, 
was given by the other member of the firm, and outside of their 
professional business as attorneys at law. 

Now, the plea of non est factum goes to the factum only, 
of the execution of the paper. And had it been put in, all 
that would have been required of the plaintiff was, to prove the 
hand-writing of the firm signature to be genuine, no matter 
by which member it was put there. And this the defendant 
does not deny. The rights of the parties would have stood 
just 2s they now do—nothing would have been determined. 

{2.] But let us test this point by what we understand to be 
the law of this case. Prima facie, the execution of a bill or 
note in the name of afirm, by one partner, binds the whole,. 
and the burden of proving a presumptive want of authority,. 
lies upon ‘the partners. @. 

{3.] But where the paper of a firm is given out of the part+ 
nership business, by one member, it is presumptive evidence of 
want of authority to.bind the other members of the firm, and’ 














MACON, FEBRUARY TERM, 1854. 201 








Miller vs. Hines, surviving partner, &c. 





able with notice of want of authority. 


and others, (2 Starkie, 347.) 


pendently of it. 


of non est factum for his protection? 


von. xv. 26 








if the person taking it, knows the fact at the time, he.is charg- 


[4.] Sometimes the nature of the contract is intrinsically 
notice, as was said by Lord Ellenborough, in Green vs. Deakin 


Suppose, by way of illustration, that a note had been given 
by Mr. R. K. Hines, in his life-time, in the name of the firm to 
‘ the Messrs. Johnsons, of Philadelphia, for law books; here, 
the firm would not only be prima facie, liable, but absolutely 
bound, unless notice was brought home affirmatively to the 
holder, that the books were not intended for the firm. But 
suppose R. K. Hines, the professional partner-of J. B. Hines, 
at Macon, belonged to another law-firm, located at Albany, 
and he were to sign the firm name of R. K. & J. B. Hines, to 
a note for law books for the partners at Albany, of which J. 
B. Hines was not a member; here the paper would carry on 
its very face, presumptive evidence of want of authority in R. 
K. Hines, to bind the firm of R. K. & J. B. Hines. And to 
charge the latter firm, evidence must be adduced, not from the 
face of the contract, but from facts and considerations, inde- 


The paper then, which is the basis of this proceeding, not 
making a prima. facie case of liability against John B. Hines, 
and in order to charge him, some other proof must be offered out- 
side of the receipt—wherefore the neeessity of filing the plea 


We concur with the Circuit Court in holding, that presump- 
tively, John B. Hines was not liable on this instrument, and 
that ihe burden of proof lying on the plaintiff to make him re- 
sponsible, the plea of non est factum was not necessary.— 
Nevertheless, we think he may be made liable by outside proof. 

[5.] The record shows that the professional firm of R. K. 
& J. B. Hines, represented one of the executions in Houston 
Superior Court, upon which this money was impounded in the 
hands of the Clerk, to wit: the fi. fa. of Leroy M. Wiley & 
Co. At their instance, this fund was directed to be deposited 
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with the Clerk of the Court, to be, by him, invested in State 
bonds until it was finally disposed of under the judgment of the 
Court. They were both at Court, participating in the proceed- 
ings which were had in relation to it. The rule nis? against 
the Sheriff to turn over this. money to the Clerk, was in -the 
hand-writing of one of the members of the firm, and the rule 
absolute in the hand-writing of the other. How natural it 
was that the Clerk should consider them as acting as partners 
in its transmission to the of City Macon, for the purpose of being 
lodged temporarily in one of the banks there, until the invest- 
ment could he made. » 

Mr. John Rutherford was offered to prove that John B. Hines, 
the defendant, acknowledged to him that the firm had a large 
conditional fee, depending upon the final adjudication. of the 
Court, respecting the fund. His evidence was rejected. We 
think it should have been admitted; and from. this and other 
testimony, the assent of John B. Hines may be inferred tothe 
transaction, and it brought, from the private and professional 

- interest of the firm in the safe-keeping and investment of the 
fund, within the scope of their legal partnership. 

Judgment reversed. 





No. 24.—Wruis Woop and others, plaintiffs in error, vs. L. 
N. McGurre and others, defendants in error. 


[1-] Possession of real estate, (in the absence of documentary title, or actual 
enclosure,) must consist either of residence, by the claimant or his agent ;. 
or cultivation of a portion, accompanied by positive, definite and noto- 

rious acts of ownership over the balance. A residence in the vicinity, and 
@ notorious claim to it, are insufficient. 

(2.] A party is bound by the admissions of those under whom he claims ti- 
tle, made while the title was in them. 

{3.] Testimony by a witness, that “he understood that A had sold the land 

to B”, is hearsay, and inadmissible. 
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[4.] A devise to “ A’s children, their heirs and assigns forever’, vests the ti- 
‘tle in those, in esse, at the death of testator. 


Ejectment, in Bibb Superior Court. Tried at December 
Term, 1853, before Judge Powers. 


The plaintiffs below, L. M. McGuire and others, claimed, as 
the children of Milly McGuire, under the will of Thomas 
Rainey, by which he devised- the land in dispute, to “ Milly 
McGuire’s children, their heirs and assigns forever”. Four of 
the plaintiffs were born since the death of testator. 

It appeared in evidence, that McGuire, the father, went into 
possession for a short time, and partially cleared a small por-’ 
tion. His admissions, that he held for his children, were al- 
lowed by the Court, and excepted to by the defendants. , 

It-was also proved, by Abner Roby, that “Gray bought 
of Calhoun, as witness understood”. To this, also, defendants 
excepted. 

It was also in evidence, that the land was known in the 
neighborhood, as the property of Milly MeGuire’s children. 

The plaintiffs relied on a Statutory title. The defendants 
introduced a grant from the State, to Jno. S. Roberts, and a 
deed from Roberts to Samuel Farmer. 

The Court charged the Jury, that “ possession of a lot of 
land, is made manifest by such facts as usually exist, in cases 
of recognized and admitted possession. As, for example, A 
openly and notoriously claims a lot of land, (without making 
any improvements on it,) yet his possession and right to the 
land, is recognized by all the vicinage and openly affirmed by 
himself. Any onein the neighborhood desiring to purchase 
the land. itself—to cut timber on it—to rent it, or use it in any 
way, whatever, recognizing him alone, as the proper person to 
apply te. These are facts from which the Jury may determine 
the fact of possession itself”. 

This charge was excepted to, The verdict was for all the 
plaintiffs. A motion was made for a new trial on these grounds, 
and also, because of newly discovered evidence; and its ref 
sal is also excepted to. 
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“Srusss & Hut, for plaintiffs in error. 


“Lanter & ANDERSON, and Pog, for defendants in error. 
% 


* By the Court.—Srarngs, J. delivering the opinion. 


, [1.] In tliis case, the question was raised, in relation to real 
-estate, as.to what constitutes possession, other than that which 
is implied from documentary title, or consists of inclosure. 

We hold, that such possession must be constituted, cither by 
‘residence on the land in person, or by servants, or agents, ac- 
companied with the exercise of ownership; or by cultivation 
-of a portion of the land, accompanied by acts of ownership 
‘ever the balance; or it must consist of acts of ownership, 
‘<positive, definite and notorious’’, such as a.continued user of 
‘the land, by going upon it and felling trees,.cutting timber from 
‘it, and other such acts as serve to show: the character and ex- 
‘tent of the claim. A residence in the vicinity..of the land, 
‘merely, and a.claim to it—though such claim be generally.re- 
‘cognized, and spoken of in the neighborhood, and affirmed by 
‘all the vicinage—unaccompanied by any of theacts and indi- 
‘cia of ownership above mentioned, is insufficient to constitute 
‘possession. 

[2.] A party, deriving title from another, mediately or im- 
mediately, is bound by admissions made against-that title, by 
‘the latter, while the title is in him... In this ‘point of view, it 
‘is insisted, that the admissions of Lewis McGuire, to the effect, 
that he held this land, not in his own right, but for his chil- 
‘dren, was proper testimony for the plaintiffs; and the defend- 
‘ants should be concluded by it, inasmuch as they derive title 
through Calhoun and Gray, from McGuire.. The record does 
‘not support.this position. We have not been able to find the 
‘evidence there, that the defendants are, by title, in any way 
‘connected with McGuire. If the fact be so, it has been omit- 
‘ted. But by the record, we must decide the point; and that 
‘shows the admissions of ‘McGuire’ 8 sayings, as to his title to 
‘have been erroneous. 
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[8.] It was also error in the Court, to admit. what the wit- 
ness, Abner Roby said, as to his having “ understood that he 
(McGuire) had sold it (theland) to Calhoun”. This, of course, 
was hearsay testimony. 

[4.] This bequest of Thomas Rainey, through which the 
plaintiff derives title to the land, was “to Milly McGuire's 
children, their heirs and assigns, forever”. The effect of such 
a bequest, is to vest the property conveyed, in such of the chil- 
dren contemplated, as may be in esse at the death of the testa- 
tor. James vs. Richardson, (1 Vent. 334. 2 Vent. 311.}— 
Burchet vs. Dundant. - Swinton vs. Legure, (2 McCord Ch. 
R. 440.) Jenkins vs. Freyer, (4 Paige, 47.) Simme va. 
Garrett, (1 Dev. § Batt. 393.) 

But from this record, it appears that four of the plaintiffs 
were not in life, at the testator’s death. They were, conse- 
sequently, not entitled to recover. The defendants, therefore, 
should have had a new trial, on this ground. As the case goes 
back on other points, it'is unnecessary to notice the grounds of 
motion for new trial, on account of newly discovered testimony. 





No. 25.—DaniEL 8. McCoy, plaintiff in error, vs. THe State 
or GeEorGIA, defendant in error. 


{1.] A motion for a verdict in his favor, by a defendant, in such a case -ag 
this, is not allowable, if it is allowable in any case. 

{2.] If the charge or decision excepted to, is more favorable to the party ef- 
cepting than the law warrants, the exception will be over-ruled, even if the 
charge or decision be erroneous. 

{3.] That a Court refuses to. charge the Jury upon a point, in reference» 
which there is no evidence, is no ground of error. 

[4.] [5.] Nor is it a ground of crror that a Court decides wrong, with respect 
to an immaterial matter. 


*. Larceny, after trust reposed. Tried before Judge PowERa 
in Bibb Superior Court, November Term, 1853. 
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_ The indictment in this case, charged that the defendant, on 
Ist September, 1853, was intrusted, by Davis Smith, Jr. with 
@ certain bay horse, for the purpose of selling and paying over 
the proceeds to Smith; that the defendant disposed of the 
horse for $96, and fraudulently converted the money to his 
own use, “the said Daniel 8. McCoy not having paid to the 
said Davis Smith, Jr. the full value of the horse aforesaid, con- 
trary to the laws, &.” 

On the trial, counsel for defendant moved the Court for a 

‘verdict of “Not Guilty”, on the ground that no crime was 
‘charged in the indictment—the allegation being that the de- 

- fendant had failed to account for the full market value of the 
horse, and not for the proceeds of the sale. And because, the 
‘averment that he had failed to pay the full market value, was 
negative pregnant; and that the legal intendment therefrom, 
was that he had accounted for the proceeds of the sale; and 

that the State could not, by its proof, contradict that intend- 
ment. 

The Court over-ruled the motion, and defendant excepted. 


The State proceeded to introduce evidence, in support of the 
‘indictment, which it is unnecessary, here, to recapitulate. 

It appeared that McCoy had left the State and was followed 
to Kentucky, where two suits were instituted against him, by 
one Babcock, for himself and others. The written settlement 
of those suits was placed in evidence by the- defendant. . On 
‘his return from Kentucky, a demand , was made upon him for 
the horse, in Bibb county. 

-. The Court charged the Jury, amongst other things, that if 
they should be satisfied, from the evidence, that the horse was 
placed in the hands of defendant, by Smith or his agent, for 
sale, on account of Smith, and defendant, in pursuance there- 
of, sold the horse, but converted the proceeds to his own use; 
and on demand of Smith, failed and refused to account for the 
proceeds of sale, or the full value of the horse, after the conver- 
‘sion of the proceeds to his own use, then he was guilty. The 
offence became complete, when he refused to respond for the 
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value of the horse. It was his duty to retain the proceeds of 
the sale and turn them over to his principal. If, however, he 
converted them to his own use, the law did not regard him as 
a criminal, if he paid the value of the horse, on demand, after 
this conversion. Before conversion, he was only bound to pay. 
what he received; after conversion, he was bound for the val- 
ue of the horse, irrespective of the actual amount received. As 
to the settlement set. up in defence, if the Jury believed that 
there were other matters in controversy between the parties, — 
which were settled. by the agreement in Kentucky, and the 
claim of the horse was not included in the settlement, of course 
that settlement would be no defence here. And if the Jury 
believed, from the evidence, that the value of the horse was 
demanded here, on defendant’s return to Macon, it was a suffi- 
cient demand. 

To all of which charge, defendant excepted. 

Ist. That the Court erred in charging that defendant was 
guilty, if he failed to account for the full market value of the. 
horse. , 

2nd. In not charging, when speaking of the settlement in 
Kentucky, that if a demand was there made, the offence was 
then complete. 

3rd. In charging as to a demand in Bibb county, when there 
was no evidence on that point. 

4th. In charging that a demand for the full market value, 
and not the proceeds, was necessary. 

On these several exceptions, error has been assigned. 


Stusss & Hint—Hat1 & Carey, for plaintiff in error. 

Sol. Gen’l DEGRAFFENREID, for defendant in error. 

By the Court.—Brnnine, J. delivering the opinion. 

The indictment, in this case, was founded on the thirty-sixth — 


section of the sixth division of the penal code. 
That section declares, among other things, that “if any per- 
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son who has been intrusted by another with ‘any’- ‘horse’, for 
the purpose of selling such ‘horse’, and paying over the pro- 
ceeds of such sale to the owner or other person so intrusting or 
delivering the said” horse, “shall fraudulently convert the said” 
horse, “or the money or other thing arising from the sale” of 
“said horse’, to his or her own use, “or shall otherwise *dis- 
pose-of”’ said horse, “to the injury, and without the consent of 
the owner or other person so intrusting or delivering” said 
horse, “‘and without paying to such owner or person intrusting 
or delivering the same the full value or market price thereof, 
such person, so offending, shall, on conviction, be punished by 
imprisonment and labor in the penitentiary, for any time not 
less than one year, nor longer than five’’. 

These words make two kinds of acts criminal—First, that in 
which the party fraudulently converts the article to his own 
use. Second, that in which he otherwise disposes of the arti- 
cle, but to the injury of the owner, and without his consent, and 
without paying him the full value or market price of the arti- 
ele. In the first kind, the crime is complete, as soon as the 
party fraudulently converts the article to his own use. Noth- 
ing more need happen. It is not necessary that he should also. 
fail to pay the owner the full value or market price of the ar- 
ticle. 

In the second class, in which the article is disposed of other- 
wise than to the use of the party himself, the crime is not made 
complete by the mere disposing of the article. To make it com- 
plete, three other things must also exist—an injury to the own- 
er—the non-consent of the owner—a failure to pay the owner 
the full value or market price of the thing disposed of. 

This being the law, the indictment charged, that McCoy being 
intrusted by Smith, with a horse, for the purpose of selling the 
horse and paying over the procceds of the sale to Smith, sold the 
horse for $96, and fraudulently converted'the money to his own 
use. And after doing this, the indictment adds that the mat- 
ter charged was to the injury of Smith, and was without his 
consent, and that McCoy had not paid him: the full value of 


the horse. 
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The trial coming on, under this charge, the State proved by 
Smith, that McCoy got the horse, and got him for hauling off 
buggies with, to sell; and that as he, Smith, thought. McCoy 
also had instructions to sell the horse, that Smith had made no 
demand of McCoy, for the money for which the horse sold. 

This proof having been introduced, the defendant moved for 
a verdict of not guilty, on two grounds: First, that the defend- 
ant, if liable ‘at all, ‘‘was only liable for the proceeds of the 
sale of thé horse’; whereas, ‘‘he was-charged with having 
failed to pay to the said Davis Smith, Jr., the full market val- 
ue of ‘the horse’; and the failure to pay that, and not the fail- 
ure to pay the proceeds ef the sale, was all that could be 
proved. Second, that the averment, that. “McCoy had failed 
to pay the full value of the horse, was a negative pregnant” ; 
and that the affirmation with which.it was pregnant, was, by 
legal intendment, this, viz: that he had accounted for the pro- 
ceeds of the sale; and that this being the legal intendment, it 
could not be combraainted by proof. 

[1.] This motion the Court over-ruled. Was it right in do- 
ing so? It was. 

As to the first ground of the motion—that was not true, in 
point of fact. It is not true, that the indictment charges Mc- 
Coy with having failed to pay Smith the full market value of 
the horse. Whatis true, is that it charges him with having 
fraudulently converted the proceeds of the sale to his own use. 
This is the charge; and the statement in the indictment made 
after this charge, is stated that McCoy. had not paid Smith the 
full value of the horse, is made as an incident of this charge, 
and not as, in itself, an independent charge. 

As to the second ground. © This, as taken, is also not true, 
in point of fact. If the statement, that McCoy had failed to 

pay the full value of the horse be a negative pregnant, with any 
affirmation at all, the affirmation with which it is pregnant, is 
not the one insisted upon by the defendant, viz: that he, Me- 
Coy, had not failed to pay, i. e. had paid the proceeds of the 
sale to the owner; but this, viz: that he, McCoy had not 
VOL. Xv. 27 
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failed to pay, i. e. had paid tothe owner, a value for the horse, 
but not the “full value’. 


If this ground were good in point of fact, it would be bad ‘in 
point of law. “The only way of objecting to a negative 
pregnant, is by special demurrer. It is aided by a general de- 
murrer, or by pleading over”. (Arch. Pl. 214.) 


* All exceptions which go merely to the form of an indict- 
ment, shall be made before trial; and no motion in arrest of 
judgment shall be sustained, for any matter not affecting the 
real merits of the offence, charged in such indictment”. The 
Code—(Pr. Dig. ®58.) 

And the affirmation with which this negative is, in fact, preg- 
nant, if it be pregnant with any, is one which is immaterial.— 
The indictment is for the conversion of the proceeds of the 
sale of the horse—the negative pregnant is that the full value 
of the horse, (not the proceeds of thé sale,) was not paid over ; 
and the affirmation with which this negative is pregnant, if 
pregnant with any, is that a part of the value was paid over. 
But if the whole—the full value had been paid over, that 
would not discharge the offence charged. This we have seen, 
in considering the section of the Code, on which the indict- 
ment isfounded. The statements in the latter part of the in- 
dictment, which follow the charge of a fraudulent conversion 
of the proceeds of the sale of the horse to the wse of the ac- 
cused, are mere surplusage. And “surplusage shall never 
make the plea vicious, but where it is contrarient to the that- 
ter before”. (2 Coke Litt. 803, b. x.) 

But can any grounds of any sort be sufficient. to sustain such 
a motion as this—a motion to the Court to order the Jury to 
write a verdict of a particular form, in a criminal case, whether 
they will or not. I know of no law. which authorizes any 
such motion. Suppose the Jury refuse to write a verdict, at 
the dictation of the Court, can the Court make them write it.? 
And if it can and does, can it be said in that case, that the Ju- 
ry were the judges of the Law and the fact? 





The Court was right in over-ruling this motion. 
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The other exception, is to the charge of the Court to the 
Jury. Several assignments of error are made upon the charge: 

First, that the Court erred, in charging that the defendant 
was guilty, if he failed to account for the full market value of 
the horse. 


This was not the whole charge of the Court, if it was any 
part of the charge. The charge was, that if the defendant re- 
ceived the horse for sale, sold him, and converted the proceeds 
of sale to his own use, and on demand of Smith, failed and re- 
fused to account for the proceeds of sale; or the full value of 
the horse, after the conversion of the proceeds of sale, to his 
own use, then he was guilty. And the Court adds, “ the of- 
fence became complete, when he refused to respond for the 
value of the horse’. “It was his duty to retain the proceeds 
of the sale, and turn them over to his principal. If, however, 
he converted them to his own use, the faw did not regard 
him as a eriminal, tf he paid the vatue of the horse, on de- 
mand, after this conversion’. 


[2.] The amount of all this is, that even if, as charged, the 
defendar.t_had fraudulently converted the proceeds of the sale 
of the horse to his own use, he may still be excused for it, if, 
afterwards, he had paid over to the owner, the full value of the 
horse. This was a charge more favorable to the defendant 
than any. to which he was entitled. The Law under which he 
was indicted, as we haye seen, made him a complete criminal, 
the moment he converted the proceeds to his own use; and af- 
ter that, no act of his, or of the person whom he had wronged, 
could excuse him from that complete crime—neither the pay- 
ment over of the proceeds of sale, or the payment of the value 
of the horse, or the payment of any amount of money, or the 
doing of any other thing. The most that any of these acts 
could have accomplished, would have been the compounding of 
a felony. 


There is no ground for this assignment of error. 


The second assignment upon the charge is, that the Court, 
when speaking of the settlement in Kentucky, did not tell the 
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Jury, that if a demand was there made, the offence was’ com- 

plete. 

[3.] But there was no evidence of any demand having been 
made in Kentucky. Such a charge, therefore, could have ap- 
plied to nothing in the case. 

[4.] As to the third assignment of error on the charge, 
there was some evidence to justify what is complained of; but 
it is sufficient to say, that what is complained of, is immaterial. 
It concerned a demand for the value of the horse; and did not 
concern a conversion of the proceeds of the sale of the horse, 

‘which was the material thing, under the indictment, as it stood. 

[5.] The fourth assignment on the charge, labors under the 
‘same objection as the third. The matter complained of is 
immaterial. 

It was argued before this Court, that the indictment is not 
-sustained by the evidence; that the indictment charges a frau- 
dulent conversion of the proceeds of the. sale of the horse ; 
and the evidence is, that Little “made a demand on McCoy 

‘for the horse’’, (not the-proceeds,) and ‘he said-he would do 
what was right, if” Little “would”; that then, Little “told 
him if he would return one-half of what he had stolen from” 
them, “he might have the balance”. 

In noticing this argument, when announcing the judgment of 
the Court, I stated, that I rather thought it was well founded 
in fact; but that it could not be available to the defendant, in 
the shape in which the case stood before the Court ; that the 
‘matter on which the argument rested, was matter with respect 
to which the Court below had made no decision; and was, 
‘therefore, matter which could not be noticed by the Supreme 
‘Court—confined, as that Court is, exclusively to a notice of 

decisions made by Courts below. 

That, had there been a motion for a new trial, on the ground 
that the Jury found contrary to evidence, and had this been 
.over-ruled, then the Supreme Court could act. 

My opinion, in these respects, has undergone no change. 
‘The decisions of the Court ought all to be affirmed. 
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No. 26.—Joun J. Benner, plaintiff in error, vs. Joun W. 
WooLFoLk, administrator, &c. and another, defendants : and 
Joun W. Woo.ro1k, administrator; &e. and D. & W. Gunny, 
plaintiffs in error, vs. Joun J. Bennett, defendant in error. 


[1.] The bill, as amended, makes out a case of partnership, in which the 
members were Bennett on the one side, and D. & W. Gunn, on the other. 


[2.] It seems that no adequate remedy exists at Law, for one partner who 
seeks an account against his co-partners. 

[3.] A prayer by one partner, that his co-partner- may be compelled to pay 
over to him one-half of the nett profits of the partnership, includes within 
it, 2 prayer that an account of the partnership may be taken. 

{4.] If, under an agreement, legal when entered into, but afterwards made 
illegal by Statute, acts are done, some during the time for which the agree- 
ment remained legal, some afterwards, the acts done during the time for 
which the agreement remained legal, are themselves legal. 


[5.] If a matter, essential to the determination of the. plaintiff’s claims, is 
charged to rest in the knowledge of the defendant, or must, of necessity, be 
within his knowledge, and is, consequently, the subject of a part of the 
discovery sought by the bill, a precise allegation is not necessary. 


[6.] On.the death of a partner, the creditors of the partnership cannot sae 
the representatives of the deceased partner, but must sue the surviving 
partner, unless the partnership be insolvent. 


[7.] Allegations which do not essentially vary the case made by a bill, may 
be inserted in that bill by amendment. 


In Equity, in Bibb Superior Court. Decisions by Judge 
Powers, November Term, 1853. _ 


The bill filed by John J. Bennett, in this case, alleged that 
in September, 1843, he entered into an agreement with D..& 
W. Gunn, to pursue the business of buying and selling. ne- 
groes as partners, upon these terms: D. & W. Gunn were to 
furnish all the funds, and Bennett to attend to the purchases 
and sales, and the nett profits were to be equally divided be- 
tween the firm and Bennett ; that he proceeded to Virginia, 
and elsewhere, and purchased a large number of negroes, from 
the date aforesaid until May, 1846, and sold them at good 
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profits, taking the bills of sale to himself, and making them in 
the name of D. & W. Gunn, who received all the purchase 
money. ‘The profits upon the sales, as appeared by a: sched- 
ule attached tothe bill, amounted to $15,940,5°,. He farther 
alleged that he: advanced, out of his own fangs, towards the 
purchase of the negroes, the sum of $1,561 ,°°; which the 
firm were bound to refund to him. David Gunn being dead, 
John W. Woolfolk, as his administrator,-was made a party.— 
‘The prayer of the bill was for a decree for the one- -half of the 
profits and the amount advanced. 

To this bill an amendment was filed on the 6th August, 
1853. Words—“ Your orator further shows to your Honor, 
that he entered into. said contract with said William Gunn, who 
represented himself as acting on behalf of himself and said 
‘Daniel Gunn ; and the said William Gunn being thenand there 
the active business partner of said firm of D. & W. Gunn, and 
managing and conducting its. affairs, and he verily believed 
then, and so believes now, was authorized and empowered to 
enter into said partnership. But of this fact your orator is 
-certain, and so charges the truth to be, that the said negroes 
were sold and bills of sale made and delivered’ to the purchas- 
ers thereof, respectively, in the partnership name of D. & W. 
‘Gunn, and the proceeds of sale were all received by said D. & 
W. Gunn, who have failed and refused to account to your 
-orator for the same, or any part thereof”®. 

~ To this bill, as amended, the defendants demurred. 


1st. For want of Equity. 

2d. Because the bill does not show any partnership. 

3d. Because ne has an adequate Common Law 
Tremedy. | 

4th. Because there is no prayer for an account. 

5th. Because the contract sought to be enforced is illegal. 

6th. Because the bill does not specify which or how many 
of the negroes were purchased, while the traffic was legal, under 
the laws of Georgia. 
7th. Because the bill, as amended, is multifarious. 
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8th. Because the amendment introduces an entirely new 
cause of action. 

9th. Because the amendment shows an adequate Common 
Law remedy. 

10th. Because Woolfolk, as. the administrator of D. Gunn, 
is improperly joined as'a party. 

The Court sustained the 7th, 8th and 9th grounds of demur- 
rer, and ordered. the amendment tobe stricken out... The other 
grounds of demurrer were over-ruled. To the first decision, 
counsel for complainant excepted ;. to the latter, counsel for de- 
fendants excepted. Each have assigned error; and the causes 
were heard together. 


Srusss & Huu, for Bennett. 


Wauirtte—Hatt & Miter, and Haut, for Woolfolk and 
others, 


By the Court.—Brnnine, J. delivering the opinion. 


To the bill in this case, there was a demurrer on ten grounds. 

On this demurrer, the judgment of the Court was this: that 
the demurrer -be over-ruled, except the 7th, 8th and 9th 
grounds, which 7th, 8th and 9th grounds are allowed, and the 
amendment served, August 6th, 1853, is ordered stricken out, 
and the cause proceed as before said last amendment. 

The seventh ground is.as follows: “ because said bill and 
amendment are multifarious in. this, that they charge said D. 
& W. Guna, in two and distinct capacities’. 

The eighth, ‘because said amendment seeks to, and does in- 
troduce, an entirely new case and cause of action, from that 
shown in the original bill’. 

The. ninth, ‘because, taking the amendment to be true, 
complainant has a full and ample remedy at Law’. 

The Court also gave the following judgment: “after argu- 
ment had on the amendment of 6th July, 1853, it is ordered 
that the-same be over-ruled, and not allowed by Court”’. 
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To this judgment’ the complainant excepted, and he assigns 
the judgment for error in’ this ‘Court. 

‘Both parties assign errors. 

The aeSigninenits of the defendants in error, will be first‘con- 
sidered. : 

The decision of the Cour't, as Fas as it ovenreled any of the 
grounds of demurrer to the bill, is nasrgnied for error by the 
defendants in the bill: 

One of the over-ruled grounds of demurrer on that the-case 
made by the bill and amendment, shows ho partnership between 
Bennett, the complainant, and’ D.’& W. Gunn. Was: this 
ground properly over-ruled ? “Let us see. ‘ 

As to a partnership between Bennett and D. & W. Gunn, 
what, then, is the case made by the: Will and amendment? 
What say the bill ‘and dtaendinent? They may seg for 
themselves. 

The bill, as un-amended, says: “that inthe month of ‘Sep- 
tember, 1843, Daniel Gunn, of the county. of Houston, in said 
State, and William Gunn of said county of Bibb, aspartners'and 
merchants, doing’ business in the City of Macon, under the firm 
name of D.& W. Gunn, entered into‘an agreement with” Bennett, 
“toenter into the purchase and sale of negroes; ws partners, un- 
der and upon the following’terms and stipulations, to-wit: that 
they, the said D. & W.> Guin, should furnish all of the funds, 
and that” Bennett “should attend to purchasing and selling 
the negroes that should be bought; and that the seid D, & W. 
Gunn ‘should have one-half of the “ett profits arising treme said 
business and” Bennett *‘ the other ‘hhalf’’> 

And the bill has in it this statement: “your orator showeth 
unto your Honor, that onthe * day of © 1848, he entered 
upon the’ oe assigned him “ander said Ot aiyree- 
ment’. 

The bill also ian ; that “Bennett proceeded’ to Richniénd 
Virginia; and to-other places, and’ purchased: a large’ number 
of négroes; that-he sold these negroes at’a’ good profit ;* that 
in purchasing the negroes, he took the bills of sale im Jits own 
name; but in sélling them, the ‘bills of sale‘were made ‘in the 
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name of D, & W. Gunn; that D. ¢ W. Gunn received the 
whole of the purchase-money for the negroes. . 

The bill also states as follows: “your orator further show- 
eth unto your Honor, that the business continued to be actively 
and faithfully transacted by your orator, in connection with 
said D. & W. Gunn, from the said month of September, 
1843, until the month of May, 1846, during which period of 
time there were bought and sold, for andon account of said con- 
cern, a large number of negroes, to-wit: one hundred and for- 
ty-one”’. : 

This is what the bill, in its unamended form, says with respect 
to a partnership between Bennett and D. & W. Gunn. 

And that this is enough to show the existence of a partner- 
ship between Bennett and D. & W. Gunn, there can be no 
doubt. None was suggested by the counsel fer the defendants, 
in the bill. 

Does the amendment change this? What is the amend- 
ment ? 

Bennett says that he entered into said contract with Wm. 
Gunn, who represented himself as acting on behalf of himself 
and said Daniel Gunn; and that the said Wm. Gunn being the 
active business partner of the firm of D. & W. Gunn, and the 
manager and controller of its affairs, was, as he, Bennett, at 
the time of entering into the contract, verily believed, and as 
he, at the time of making the amendment, still believed, au- 
thorized and empowered to enter into sgid partnership. But 
of this fact, he said he was certain’: that the negroes were sold, 
and bills of sale were made and delivered to the purchasers, in 
the partnership name of D. § W. Gunn; and the proceeds of 
sale were all received by D. § W. Gunn. 

This is the amendment. It refers to the agreement set forth 
in the original bill, which was a partnership agreement between 
Bennett, on one side, and D. ¢ W. Gunn on the other. It 
says, in making the contract, that is this partnership agree- 

ment, Wm. Gunn represented himself to be acting for himself 
and his partner, D. Gunn; that Wm. Gunn was the controll- 
VOL. XV.)28 
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ing and managing member of the firm; that he, Bennett, be- 
lieved him to be authorized to enter into said partnership. 

This part of the amendment amounts to a statement that D. 
& W. Gunn, by their authorized agent, W. Gunn, in the belief 
of Bennett, entered into the partnership with him. 

The remaining part of the amendment amounts to a positive 
allegation, that D. & W. Gunn, not W. Gunn, sold the ne- 
groes, made bills of sale of them, and received the money they 
sold for; that is to say, to an allegation that D. & W. Gunn, 
not W. Gunn, acted with him as his partners. 

The case, then, in brief, made by the original bill and 
amendment, is this: 

The original bill says, directly and positively, that Bennett, 
of the one part, and D. & W. Gunn, of the other, entered into 
the agreement, “as. partners”. It shows acts consistent with 
that relation. 

The amendment says, that in tie belief of Bennett, this same 
thing was done, but done on'the part of D. & W. Gunn, by W. 
Gunn, as their authorized agent; and it states acts of D. & W. 
Gunn, consistent with the relation of partnership between D. 
& W. Gunn and Bennett. 

The original bill says, D. & W. Gunn were partners; the 
amendment says, they were, as Bennett delieved, partners. 

The-case made by the original bill, is a case of partnership 
in certainty; the case made by the amendment, is a case of 
partnership in belief. gls it possible that the case made by both 
put together, can be any thing other than one of partnership? 
The amendment makes no change of the case of partnership 
contained in the original bill. 

[1.] The Court below was therefore right in over-ruling the 
ground, that the bill, as amended, shows no partnership between 
Bennett and D. & W. Gunn. 

Another of the over-ruled grounds of demurrer is, that: the 
complainant had, at Law, an adequate remedy. 

In any suit at Law, except the old action of account, Ben- 
nett would have to be both plaintiff and defendant. The suit 
would have to be Bennett vs. Bennett and D. & W. Gunn; or, 
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since D. Gunn’s death, Bennett vs. Bennett and .W. Gunn, 
survivors. But in Moffat and others vs. Van Millengen, note 
(c,) to Mainwaring vs. Newman, BULLER, J. says: ‘the pro- 
mise was made jointly with one of the plaintiffs. How can he 
sue himself, in a Court of Law? It is impossible to say that a 
man can sue himself”. (2 Bos. § Bul. 125.) See Bosanquet 
vs. Wray, (6 Taunt. 497. Story on Part. §219. 

And with respect to the old action of account, it may be re- 
marked, that although it may still exist, yet, Courts of Equity 
have, for a very long time exercised, .in cases of account, a con- 
current jurisdiction with Courts of Law. ((@oll. on Part. 165, 
and cases cited in ncte b.) And the ground upon which this 
jurisdiction of Courts of Equity has been made to rest, is the 
inadequacy of the remedy at Law. Lord Eldon says: “ The 
principle upon which Courts of Equity originally entertained 
suits for an account, where the party had a legal title, is, that 
though he might support a suit at Law, a Court of Law either 
cannot give a remedy, or cannot give so complete a remedy as a 
Court of Equity ; and by degrees, Courts of Equity assumed a con- 
current jurisdiction in cases of account; for it cannot be main- 
tained that this Court interferes only when no remedy can -be 
had at Law. The contrary is notorious. The same species of 
relief is given at Law, in the action of account, as under 
a bill in this Court ; but the great advantage of the latter, and 
the difficulty and delay when the account comes before auditors, 
has brought that action into disuse, as is observed by Lord 
Hardwick, in ex parte Baz’. . (2 Ves. 388.) 

It is true that the bill in this case does not, in so many 
words, pray for an account to be taken, but it prays for that 
which cannot be done, except through the taking of an account. 
It prays that the defendants may be compelled to pay over to 
the complainant “ one half of the nett profits realized by the 
said speculation in negroes; and also the said sum of money 
advanced” to the concern by the complainant. It is only by 
the taking of an account, that what one half of the “ nett prof- 
its’? amounts to, canbe ascertained. The bill, in effect, there- 
fore, prays that an account may be taken. 
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[2.] The result seems tobe, that the Court was also right 
in this decision, viz: in deciding that the remedy at Law, was 
‘not adequate. 

I must say for myself, however, that I have much doubt on 
this point. I doubt whether, by the action of account, the 
plaintiff could not, at Law, obtain all the relief which, by this 
bill, he can obtain in Equity. 

The next over-ruled ground of demurrer is, that there is no 
prayer for an account. 

[8.] But we have seen that in effect, there is a prayer for an 
‘account. 

Besides, a defect of this sort, if it bea defect, is amend- 

able. 

‘The next over-ruled ground of demurrer is, that the con- 
» tract sought to be enforced, is illegal. 

The law, which this ground of demurrer assumed the con- 
tract to violate, is the Act of 22d December, 1848, which de- 
clares “That the Act entitled an Act torepeal all laws prohibiting 
the free introduction of slaves into this State, assented to De- 
cember 27th, 1842, be, and the same is hereby repealed”’. 

The contract was made in the month of September, 1843. 
* The business was carried on under the contract, from Septem- 
ber, 1843, to May, 1846. It appears from the bill of particu- 
lars, annexed to the bill of complaint, thata very large pro- 
portion of the negroes were bought in the year 1843; of this 
proportion a large part was, it’ is to be presumed, bought before 
the 27th of December, 1843, the date of the Statute which it 
is insisted, in the demurrer, the purchase violates. 

Now, at the time when the contract was made, the contract 
was legal. It remained so until the 27th of December, 1848— 
several months. Whilst it continued to be legal, many of the 
* megroes were purchased. ‘As to these, Bennett was, and is 
most certainly entitled to his suit. 

- [4.] The demurrer, on this ground, if sustained, would have 
deprived him of his suit as to these. The Court, therefore, 
could not rightfully sustain it. 

The next over-ruled ground of demurrer is, that the bill 
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does not specify which, or how many of the negroes were pur- 
chased while the traffic was legal, under the laws of Georgia. 

[5.] The rule on this subject is, that “if a matter, essential 
to the determination of the plaintiff’s claims, is charged to rest 
in the knowledge of the defendant, or must, of necessity, be 
within his knowledge, and is consequently the subject of a part 
of the discovery sought by the bill, a precise allegation is not 
required”. (Mit. Hg. Pl. 42.) 

Now, each partner is to be presumed to be acquainted with 
all the acts of the partnership. ‘The defendantsin the bill, there- 
fore, it is to be presumed, know “which and how many of the 
negroes were purchased, while the traffic was legal”; and, in 
being called upon to give an account, asin effect they are, they 
are called upon themselves, to discover these veryanatters-—a pre- 
cise allegation with respect to such matter swas, ther efore, unne- 
cessary. 

At the worst, however, this, if.a defect, was amendable. 

Another of the grounds of demurrer over-ruled by the 
‘ Court is, that Woolfolk was improperly joined as a party. 

[6.] We rather think the Court erred in this decision. We 
think, that on the death of a partner, the creditors of the part- 
nership cannot sue the representatives of the deceased partner, 
but must sue the surviving partner, wnless the partnership be 
insolvent. 

This seems to us to be the result of the authorities. We admit 
that recently, another rule seems to be more in vogue in Eng- 
land—a rule founded upon the assumption that, in partnership 
contracts, the partners are severally, as wells jointly liable. 
As yet, we are not prepared to yield to this assumption. The 
authorities to which we refer in support of ovr opinion, are 
Lane vs. Williams, (2 Vern. 292.) Jacomb vs. Harwood, (2 
Ves. 265.) Abbott vs. Smith, (2 W. Black, 947.) Gray 
vs. Chiswell, (9 Ves. 118.) Hx parte Kendall, (17 Ves. 
519.) Campbell vs. Mullett, (2 Swanst. 576.) Cowell vs. 
Sykes, (2 Ruse. R.191.) Vuiliamy vs. Noble, (3 Mer. 593.) 
Baring’s case, (1 Mer. 611.) ne 
On the other side may be mentioned, Devaynes vs. Noble (2 
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Russ. § Mylne, 495.) Wilkinson vs. Henderson, (1 Mylne 
Keene, 582.) Thorpe vs. Jackson, (2 Young  g Collyer, 1) 
Story’s Hq. sec. 676. 

We do not think, however, that a bill ought to be dismissed 
on demurrer, because it happens to have more parties in it than 
it should have. Striking out the supernumeraries by amend- 
ment, is a more equitable way of remedying the defect: or ina 
case of this sort, the defect may be met by an allegation in- 
serted in the bill, of the insolvency of the partnership, if the 
facts will warrant the making of such an allegation. The 
complainant’s counsel says to the Court, that the facts in this 
‘ease do warrant the making of this allegation; and that they 
wish to be allowed to make it. 

This being so, they will be allowed to amend the bill by mak- 
ing the allegation, if they can—if they cannot, Woolfolk, as 
administrator of D. Gunn, will bestruck, as a party, from 
the bill. 

Of the over-ruled grounds of demurrer, there remains for 
motice but one other, viz: that for a want of equity. In dis- 
posing of the particular grounds, this, which includes them, and 

* mo more, as far as we can see, has been also disposed of. 

Let us pass, then, to the case of the complainant in the bill. 

He complains of but a single decision of the Court below, — 
namely: the decision disallowing the amendment. 

The amendment, we have already considered. It merely 
puts in issue a few additional facts, which though material, do 
not essentially vary the case made by the original bill. It is 
material to the plaintiff’s case, that W. Gunn was authorized 
by D. & W. Gunn, to form, on behalf of D. & W. Gunn, a 
partnership with him, the plaintiff. The cage of this is 
about all that is new in the amendment. 

[7.] Obviously, such matter is proper for snail with.— 
And such matter, it is equally obvious, would not, if inserted 
in the original bill, make that bill multifarious, or introduce 
into it a new cause of action, or sochangethe case made by 
the bill, as to render it a case for which a Common Lawremedy 

would be adequate. 





The Court below, it seems, thought the 
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introduction of such matter into the bill, would have thése 
effects. In this, we consider the Court to have been mistaken. 





No. 27.—Guoree W. Ray, plaintiff in error, vs. THe Stat# 
OF GEORGIA. 


[1.] When the Court is asked to give acharge, in words which are not apt 
and appropriate, it is proper for it to modify the charge, so as better to con- 
vey instruction to the Jury. 


[2.] The formation and expression of an opinion by a Juror, from rumor, as 
tothe guilt or innocence of the prisoner, is good cause of challenge for fa- 
vor. Wherever the objection to a Juror would constitute a sufficient cause 
of challenge for favor, if discovered before trial, it will present a ground 
for new trial, if not discovered until after verdict. The Juror will be heard 
in his own vindication. 


[3.] When the Juror is so heard, the Court should, as it were, place itself in 
the position of triors; and if the explanation of theJuror be such as, in 
its opinion, shouldrender him competent, if he were before triors, the 
Court should so pronounce him. , 


[4.] When, upon a trial for murder, the evidence shows that there was con- 
siderable provocation on the part of the decedent—that there was great 
heat of blood between the parties, and mutual intention to fight, the crime 
may be reduced io voluntary manslaughter. 


[5.] Our law requires, that there should be some assault, by the person kill- 
ed, upon the person killing; but evidence, of such assault, may be found 
in a mutual intention to fight, and in the fact of an approach, by the dece- 
dent, to the prisoner, in furtherance of this design, when it was not ne~ 
cessary for him to do so, in self-defence. 

[6.] The fact that a prisoner had accidentally and hastily taken up a board, 
with which, in a conflict, he inflicted blows that produced death, and 
had not provided the same, or any other deadly instrument. before-hand, is 
a circumstance which does not favor the conclusion that malice should be 
implied, because a weapon was used, likely to produce death. 


Murder, in Houston Superior Court. Tried before Judge 
Powers, October Term, 1853. 
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George W. Ray was placed upon his trial, under an indict- 
ment, for the murder of William F. Taylor. The testimony sub- 
mitted, was as follows: 


Jesse Cooper sworn, says: On the 5th day of last February, 
I saw George Ray run up and caught old man Taylor's lead’ 
horse by the bridle ; this happened in Houston county, and 
State of Georgia; the prisoner at the bar is the man; he was 
cursing of Taylor for breaking his buggy, Taylor said if he 
broke it he broke it accidentally, and would pay him for it ; Ray 
cursed him and told him if he did'nt pay him for it then, he 
would whip him; Taylor told him if that was what he was up to, 
he would have a hand with him, orsomething like that ; Taylor 
then got off his horse aud started, as witness supposes, to get 
the hammer out of his wagon, but did not get it; Taylor then 
went walking off from his wagon towards Thompson’s old 
stand; Ray met him and struck him one lick with the board, 
which felled the old man; the board in Court, to the best of 
his knowledge, is the board; he struck the two last licks with 
the edge of the board in a manner shown by witness to the jury : 
Ray struck him two licks after Taylor was on the ground, and 
raised the board to strike again, when witness and others call- 
ed to stop or he would kill the old man, or had killed him al- 
ready; Ray replied after he had struck the last lick, that he 
‘did'nt care a damn if he had killed him ;’ the two last blows 
were on the left side of his head; Ray went about 17 or 18 
steps for the board ; the old man was a few steps from his wag- 
on; he was very drunk ; he could not have done much harm in 
afight ; he had no weapon that witness saw; Ray was running 
or walking very fast when he went after the board; the old 
man was on his horse and going east towards home; Ray ei- 
ther turned the lead horse, or the horse turned a little across 
the street; Taylor had to go about the length of a horse to 
where his hammer was, Ray had to go about 30 feet to where 
he was standing, to where the board was lying; Taylor had 
made but a few steps from his wagon when Ray struck him; 
Taylor was walking in a stooping position with his:face towards 
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the old store, and he was so drunk that witness thinks he could 
not: have advanced much further without falling by himself; 
witness thinks the usual bearing of the old man was as direct 
as other men ‘of his age when sober ;’ witness said he struck the 
first time with the flat side of board; Taylor said if he had bro- 
ken the buggy he would either pay him for it or give him sat- 
isfaction, witness does not» remember which; Taylor died the 
night after he was struck, witness thinks the wounds given ‘by 
Ray produced his:death, witness did not see the wounds. Ray 
appeared to be very mad after he had inflicted the blows ; wit+ 
ness heard no threats used by him; when the two last blows 
were struck, witness thinks Taylor was lying on: one side of his 
face; and made no attempt, ‘as witness saw, to get up; Ray 
stood pretty much in the same position all the time, while stri- 
king the blows. de lead 

Thursday morning, cross examined: The whole rencounter 
did not last more thaw fifteen minutes, witness did not keep ac- 
count of the time, but it was all done in a short time, witness 
can’t say how many minutes, thinks Ray had time to reflect in 
running 150 yards, witness’thinks: he would have had time, or 
any other man in running that distance ; he, Ray; did seem to 
stop and consider or reflect, it was all done from beginning to 
end without stop or hesitation ; witness did not see Ray drink 
any, and he did not-act to him like a drunken man, witness did 
not see any bottle in his pocket, nor‘did he see him take any 
out and throw it on-the-ground; Taylor got down off his horse 
as any other:man would have got. off under such circumstances, 
witness thinks he would have got. off quicker; witness heard him, 
Taylor, say but very little, but he was drauk and walked like 
a drunk man; Taylor was.a good deal larger than. prisoner, 
don’t. know prisoner’s age; ‘witness-does not believe that. Tay- 
lor was going towards Ray at-all; witness did'nt hear anything 
about fighting after ‘Taylor tried to get*the hammer; as wit+ 
ness: supposes, ie ‘turned and walked towards the old store, 
when Ray came towards him, on his right side: in a short time 
after, Ray caught hold of the horse; Taylor commenced curs- 
ing Ray, saying ‘God damn‘ you, turn my horse loose ;’’ wit 
VoL. xv. 29 
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hess does'nt recollect hearing. Taylor say. when dismounting 
from his horse, that. “he hada wagon hammerwhich he.could 
use’; witness testified before the committing magistrates ; he 
now says his testimony, taken before the magistrates, was true, 
as read to him by prisoner’s counsel at.this time; he now re- 
collects that Taylor said, when dismounting from his horse, 
that ‘he had a wagon hammer which he could. use’ ;. Taylor 
at the-first blow, tried to ward it off, and.fell at the blow; Ray, 
when he struek this blow, was on the right of Taylor—pretty 
much against him ; it was but a short distance fromthe corner 
of the store, to where the board was lying; kay pitched. up 
the board between the work-bench and the street,. near. the side 
walk; after witness hallowed to him, Ray, that.he had ,or 
might kill him, Ray stopped with the board, raised. ta. strike, 
and threw the board down; there ‘was none near enough to 
prevent his striking Taylor with ‘the board; the parties. were. 
as far as witness knows, strangers to each. other, and. he is ig- 
norant of the relations previously existing between them; wit- 
ness never heard of a.controversy between them before this 
time; the reply which Ray made, when told that he had kill- 
ed Taylor,’ was made and while Ray.was in.a state of ‘excite. 
ment, a short time after the blows was stricken; it would take 
about a minute to walk from Holsey’s to.where Taylor's wag- 
on was; they both appeared to bein a-hurry; Ray was in a 
greater hurry than Taylor, the old:man had ‘the, appearance 
of being drunk, and was a good deal older than Ray wit- 
ness does'not know whether. Ray. was drank or not ;. the. wag- 
on was a two horse wagon; hammers for.such a wagon. are 
made of wood or iron, but most frequently of iron, go -through 
the double tree and tongue, and are about 6.or 8 inches Jong ; 
witness has seen Taylor here in Perry several times, but as to 
how many times, ‘he can’t*pretend to-say ; the work bench was 
not more than two or three steps fromthe corner of the. store ; 
witness can’t now say, that at the time Ray struck. Taylor, 
Taylor'was approaching him, he might have been:approaching 
him, and he thought so at the time, and thinks so..now; Ray 
came up towards him on the right; there has never been any 
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misunderstanding or hard feelings between witness and prisoner, 
nor is there any. now, nor has there ever-been, between him 
and the old man, nor any of his family, so far as he knows; 
witness says he does‘not recollect of his having taken out any 
warrant ; he stood‘security in the: prosecution ; he never took 
out any warrant, and if taken out in his name, it was without 
his approbation or consent, that he cannot read or write; Ray 
was the first who swore, to the best of his recollection, and 
that was when he took hold of the horse. 

Philip D. B: H. Culler sworn, says: . He was present and 
assisted at the post mortem examination of Mr. Taylor. - He, 
Taylor, had a very large wound in the side of his. head. - Phe 
skull was fractured about 3} inches in length and 1% 
inches in width. There was another fracture in the frontal 
bone. ‘Those wounds produced his death. Witness is a regu- 
lar practising physician. This was sometime in February last, 
in this county; either of the wounds would have caused his 
death. : 

Cross-examined: The wounds were in the left side of the 
head; one just above the ear; there was nothing in the wound 
itself, which would indicate whether the deceased was stand- 
ing up,.or was down, when the blow-was stricken; the deceas- 
ed must have been lying on his right. side, if he was struck 
while on the ground; the blow could not, have been inflicted in 
the left side of the head, if the assailant was standing on the 
right side. 

William L. Franks sworn, says: He. had ‘turned the corner 
from Thompson's. house, coming from his own’ gate, and saw 
some person holding the Jead horse of a wagon, with three 
horses in it, with his left hand, and bandying epithets with 
Taylor, who was on the saddle horse ; in a little while I saw 
the person holding the horse, apparently. pull him round and 
start to run in the direction of witness ; he gathered a board 
like the one in Court, and immediately advanced ‘back. to 
where Taylor was, making a halt for about a second or so 
about midway, and then: advanced again, meeting Taylor 
about three steps from the saddle-horse ; Taylor went towards 
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the double tree.of his wagon ; he stooped forward to get some- 
thing, and his hand missed the tree, and went over beyond the 
wagon tongue; hethen made a second. effort: to take some- 
‘thing ; about that time he looked back, dud saw the other per- 
son, whom witness recognized to be the prisoner, advancing, 
with the board in his hand, and Taylor come out from behind 
the saddle-horse,in a stooping position ; he took two or three 
steps, and had nearly straightened himself, when Ray struck 
him, as witness thinks, the first_on the left side, the weight of 
the blow falling on the shoulder first grazing his. head; this 
blow was.struck with the. broad side of-the board; Taylor's 
hat fell off; and:he fell from that blow; after he fell, .Ray 
struck. him two licks with the edge of the-board; witness 
thinks that the bystanders called.to Ray, about the time, -he 
finished striking ; witness passed.on down to the Post Office, and 
jhanded Gen. Warren a letter, and returned. back tothe corner 
where-Ray had come on the side-walk; Summerford asked 
Ray why he had struck or hurt.the oldman, for if he had 
broke his buggy, he. did’nt-mean’to,do it; he replied, he did'nt 
eare a God damn—he would do what he had, if his neck was 
‘to be stretched for it, or something like that ; in a moment or 
two after, Ray threw a bottle against a tree with an oath and 
broke it; Mr. John H. Powers then come upand arrested him, » 
vand delivered him to. the Marshall, Toomey; witness thinks 
‘Taylor was standing immediately facing Ray, when he struck 
Cross-examined::, Witness, when first’saw- the parties, was 
-about 80 yards from them; did not hear what they were say- 

ing, but both were talking, and Ray was gesticulating: with his 

righthand... The time occupied: in the fracas was not more 
‘than two minutes, when he first.saw them, and Ray. had. hold 

of the bridle; he saw no sign of fighting, but'in a-moment af- 

ter, he saw that Taylor was angry, and as soop as Ray start- 
ed for the board, witness saw that he also was angry ; Ray, 
~when he got, to the board, was. the line of direction that wit- 
mess was going in; Taylor was below it, and Ray had to cross 
that line 'to get to him; if Taylor had stood still, and Ray had 
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continued to advance, he would have come up to the right 
shoulder of him, Taylor; if Taylor had advanced in the di- 
rection he: started, when he come out from the wagon, and 
Ray had remained stationary, witness does not think he would 
have met Ray; Zaylor had, as witness thought, an old wag- 
on whip in his left hand; Ray advanced towards him in @ 
fighting attitude; he did not see Taylor raise his arms in a 
position to strike; when Ray got within striking distance of 
Taylor, having the board raised up, Taylor stopped and raised 
both of his arms; Taylor’s face was turned directly towards 
Ray, when he received the first blow; he cannot speak -with 
accuracy'as to the position of his feet and body, at that time; 
he thinks the work bench was in the line of witness’ direction, 
or below it, when prisoner replied to Summerford, he was ex- 
cited ; he broke the bottle after his reply to Summerford ; 
what he did and said, was evidence of great recklessness and 
excitement ; witness also remarked, that prisoner smiled during 
this time; but it was the smile of a man that was mad or an- 
gry; after Taylor had been removed to the side-walk, and it 
was remarked by some one that he was a dead man, Toomey 
remarked, George knows me, to ‘which prisoner replied, yes it 
is Toomey; his manner and tone of voice was at that time 
changed, as witness saw his face was pale; the prisoner was 
near enough to hear the remark about Taylor being dead ; this 
. conversation took place after Powers had arrested the prisoner; 
the breaking of the bottle, and the conversation with Sum- 
merford, took place before the prisoner was arrested, and be- 
fore his manner was changed, as last stated; the change in his 
manner and tone of voice was noticed immediately after the 
remark had been made, that. Taylor was dead; witness thinks 
that Taylor wasnot so.drunk, but that he could have walked 
on, if he had not been met by Ray, and that he could have 
walked all over town; witness never heard of any cause of 
quarrel between the parties before this time; Ray did not ap- 
pear to be intoxicated, but witness does not. know enough about 
him, to know whether he was under the influence of liquor at 
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all or not; witness has seen Taylor walk in the same manner 
previously, when drunk, as he did on this occasion. 

Rebuttal: The change of manner and tone of voice was 
noticed after the arrest of the prisoner, to the question by per- 
mission of the Court, witness answers, that the prisoner ceased 
striking Taylor of his own accord, and simultaneously with 
the call to him, from the bystanders, to stop. 


EVIDENCE FOR THE DEFENCE. 

Fowler Holt sworn, says: He was present and saw a part 
of the rencontre: between the prisoner and deceased; when 
witness first noticed them, Taylor had not gotten off his horse ; 
Ray was standing nearthe horses; some words passed about 
running a wagon against abuggy, which witness does not re- 
collect ; something was also said about fighting—the precise 
words not remembered. But immediately after, Taylor said, 
in a loud voice, God Almighty damn you, if you are for a 
fight come on; after Taylor dismounted and started behind 
his horse, to get his wagon hammer, as he supposes, Ray went 
to get aboard; when Ray got it, they both came. meeting each 
other ; Taylor having come from behind his horses, seemingly 
pressed for time, he proceeded to'meet Ray, and as soon as they 
got in striking distance of each other, Ray struck him, as: wit- 
ness thinks, on the top of his head,.his hat bemg on; and knock- 
ed him down; Taylor falling on his breast and face, ‘he scram- 
‘bles a little while on the ground, and in this position, present- 
ed the left side of his head; Ray then turned the board in his 
hand, from flatwise to edgewise, and then gave him a blow on 
the left side of his head, with the sharp corner of the board, 
that seemed to sink into his brain; one seemed to be as anx- 
tous for a fight as the other ; witness was calm and unexcited 
at the time, and looked passively on at everything that was 
done; from the conduct of both parties, they seemed equally 
to desire to fight.. Witness thought at the time, that Taylor 
did not get the hammer, as he appeared pressed for time, and 
was in too great a hurry to have got it; Ray could not, from 
the position of the:parties, have known whether Taylor had 
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got the hammer or not, at the time his back.was turned ; wit 
ness was about the distance from the stand to.the Court-house 
door, further off from the parties, than where he supposes 
Cooper was; witness called to the prisoner, and said, don’t 
strike that. man any more, and he did not strike him. again, as 
witness thinks. When,Taylor started for the hammer, as wit- 
ness supposes, he said something which witness did not hear or 
understand distinctly; about the time Teylog made the remark, 
Ray started for the board. 

Cross-examined: It was about the distance from the stand 
to the bar-door, (about forty feet,) to where Ray picked up the 
board ; Taylor ‘took four or five steps from where he went be- 
hind his saddle-horse, to where he and Ray met, and the blow 
was stricken; the board was lying somewhere near the corner 
of the old store; when witness first saw the parties, the horses 
were stopped; Taylor had both his hands in a position shown 
to the Jury, when he was struck. 

Counsel for the defence then introduced the affidavit of Jeese 
Cooper, and the warrant issued thereon, in evidence, as follows : 
Groraia, Houston County: 

Before me, Wm. 8, Moore, a Justice of the Peace, person- 
ally came Jesse Cooper,. of said county, who being duly sworn, 
saith,on oath, that on the fifth day of February, eighteen hun- 
dred'and fifty-three, at Rerry in said county of Houston, 
George W. Ray, Jr.,.of said county, did make a violent as- 
sault upon the person of William F. Taylor, of said: county, 
with a wooden board. or piece -of plank, which he, the said 
George W..in his hands then and there, had and held, feloni- 
ously, wilfully and. maliciously, did strike and inflict. divers 
heavy blows, upon the arm and head of him, the said, William 
F. Taylor, giving, to the said William F. then.and there, . with 
the board or piece of plank aforesaid, upon. his head aforesaid, 
one or more mortal wounds, of which said striking and, blows 
aforesaid, the said Wm, F.. Taylor did soon after die. 


Sworn to and subscribed be- hin 
fore me, Feb. 8th, 1853. JESSE > COOPER. 
Ws. 8. Moore, Jude mark. 
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Grorera, Hovsron County: 


To Wm. H. Talton, Deputy Sheriff of said county, and to 
all lawful officers to execute and return: 


“Whereas, Jesse Cooper of said county, hath this day made 
oath before me, William S. Moore, one of the Justices of the 
Peace for said county, that on the fifth day of February, 1853, 
at Perry in said county. of Houston, George W. Ray, Jr., of 
said county, did make a violent assault upon the person of 
William F. Taylor, of said county, and with a wooden board 
or piece of plank, which he the said George W. in his hands then 
there had and held, feloniously, wilfully and maliciously, did 
strike and inflict divers heavy blows upon the arm and head of 
him, the said William F. Taylor, giving to the said William F. 
then there with the board or piece of plank aforesaid, upon 
his head aforesaid, one or more mortal wounds, of which said 
strikmg and blows aforesaid, the said William F. Taylor did 
soon thereafter die. 


These are, therefore, to.command you, and each of you, 
forthwith to apprehend him, the said George W. Ray, junior, 
and to bring him before me or some other Justice of the Peace 
of the county aforesaid, to answer. to the charge .of murder 
committed by him, upon the person of the said William F. 
Taylor, on the said fifth day of February instant, and_ to. be 
further dealt with as the law directs. 

Hereof fail not, and have you then and there this warrant. 
Given under my hand and seal, this Feb’y 8th, 1853. 
WM. S. MOORE, J. P..[L..8.] 


I have executed the within warrant by taking the body of 
the within named George W. Ray, junior, and have him before 
William S$. Moore and David. M:. Brown, Justices.of the Peace 
for the county of Houston. 

W..H. TALTON, Dep’y-Sh'ff. , 

February 8th, 1853. ha ! ; 
Filed in office, February. 8th,. 1853. 

W. H. MILLER, Clk. 
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Marcus Dudley sworn, says: He came to Oglethorpe by 
way of Fort Valley, that day, with prisoner, to the house of 
prisoner’s father; when we arrived at Fort Valley, witness 
and prisoner came on to town witha negro of his father’s, 
with a buggy which they hired, with them, witness and the 
negro both weighed about 183 pounds; prisoner was drinking 
all the way from Oglethorpe home, he hada bottle of liquor with 
him; they arrived atold Mr. Ray’s about four or five o'clock, 
and witness remained there until dark—heard of the difficulty 
about an hour and a half after he got there. The prisoner 
was drunk when they parted ; prisoner was raised in the west- 
ern part of the county, and Taylor lived in the eastern part ; 
witness does not know that the parties were acquainted ; wit- 
ness and prisoner are well acquainted—has been in his compa- 
ny a great deal in the last five or six years, and he never heard 
of a difficulty between them previous to this time; prisoner is 
a young man, and Taylor was an old one. 

Cross-examined : Witnessis twenty yearsold. He was raised 
in Perry; his acquaintance commenced with Ray, the prisoner, 
when his father first removed to Perry, about five or six years 
ago; his knowledge of where prisoner was raised, is derived 
from what he heard prisoner’s father say; prisoner drank out 
of one bottle all the time, but did not drink it up on the way 
from Oglethorpe; the bottle was a flask which held over a pint; 
witness drank one or two drinks with him, but does not remem- 
ber how many ; if he had drank as much as Ray he would 
have been intoxicated ; witnessis certain that the negro did not 
drink with prisoner—is certain that if he had drank, he would 
have seen him, but did not have his eye upon the negro all the 
time; the negro is fond of liquor, but witness never saw him 
drunk, though he has seen him drink a good deal, prisoner was 
very drunk; the negro drove all the way from Fort Valley; 
prisoner and witness remained in Fort Valley about five min- 
utes; witness left on foot; was overtaken in about half an 
hour by prisoner and the negro with the buggy; prisoner was 
absent occasionally during the last year, at Hanesville and 
Fort Valley, painting. 

VOL. Xv. 30 
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‘Rebuttal: Prisoner drank some at Oglethorpe, he also took 
@ drink at Marshalville with Joe Hinson, he had time at Fort 
Valley to take two or three drinks; while they were travelling 
whenever Ray was going to drink, he would say so, and ‘some- 
times would drink with him; unless the negro drank at Fort 
Valley, or before they overtook witness, witness does not think 
he could have drunk without his having seen him do so; old 
Mr: Ray always come to town from towards the western side of 
the county ; never saw young Ray in Perry till his father re- 
moved here. 

William D. Dey sworn, says: Saw prisoner on the day of 
the rencountre, he took one drink after he came in; Taylor 
had been in the grocery before Ray came in; Ray and the ne- 
gro drove up and stopped before the’grocery, and then} Ray 
came in and called for a drink ; some one told him that that old 
man had broke his buggy; he went immediately out, anda 
short time afterwards, not more than a minute, witness heard of 
the difficulty between prisoner and deceased ; Taylor had been 
in the grocery before dinner ; witness did not see him and Ray 
together and knows of no quarrel or acquaintance with them ; 
prisoner remained in the grocery about five minutes before he 
went out. 

Cross-examined: It was about 120 yards from the grocery 
to where the difficulty took place ; it is across a square, a half 
square or a street. 

Elijah M. Hulsey sworn, says: Recollects to have seen 
prisoner before the difficulty, he was in a buggy; saw that he 
had a bottle of liquor in his pocket, and witness saw that he was 
intoxicated, to what extent he did not know; after a conversa- 
tion with him, Ray went into the grocery. Taylor was about 
there at the time, and when Ray and the negro came up, and 
Ray went into the grocery, Taylor was squatted down between 
the grocery and dry goods store ; it was about ahalf hour after 
this that witness heard of the difficulty; did not see the negro. 
get out of the buggy; Taylor lived twelve miles east of Perry, 
and Ray at his father’s when at home ; witness is not aware of 
any quarrel or animosity between them, and knows of no pre- 
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vious difficulty between them, nor there being ever a quarrel 
with each other before that time; the street was wide enough 
for a half adozen wagons to pass if they were to crowd up; 
the buggy was below the wagon when witness saw it; the 
street is nearly as wide before the grocery, as where witness 
saw the buggy; witness does not know that there were any 
other buggiesor wagons in that part of the street; the wag- 
on was. about opposite the dry goods store; the grocery is 
above the dry goods store; the wagon being a little below the 
bar-room door, witness examined the wheels and found the hub 
shattered. 

Cross-examined: Wm. Dey, the witness already sworn, was 
clerk at the bar-room—there is only one bar-room about there. 

Jesse Beil sworn, says: He has known old Mr. Ray ever 
since 1840, before he removed to the neighborhood of Perry— 
he lived about 83 miles from Perry; does not know whether 
Taylor visited the town frequently or not; witness has lived 
here about twenty years, and frequently visited the place be- 
fore; has not often seen Taylor here; never knew or heard ofa 
difficulty between the parties, previous to this. 

John J. Glover sworn, says: Examined the buggy said to be 
Ray’s, and saw the wheel mashed down so that it could not. be 
used ; heard of the difficulty about ten minutes before this; the 
buggy was. drawn quartering across the street, the horses’ head 
before the grocery door; there was plenty of room to have 
passed the buggy in the street, without striking; it was usual 
for buggies to be stopped before the door; a part of the hub 
was apparently cracked from some previous injury, about half 
way round; knew of no difficulty between the parties previous. 

Mitchell H. Taylor sworn, says: Was in town the day the 
difficulty took place; saw the wagon and buggy; the buggy 
was at the bar-room door; the wagon was below it; saw them 
immediately before the wagon passed the buggy, and immedi- ; 
ately after ; the buggy wheels were hardly at the edge of the 
road, but may have been, shortly after Taylor had passed it ; 
Taylor did not turn his head; witness did not éxamine the bug- 
gy before nor afterwards; witness does not know whether the 
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buggy was broken or not; there was no other wagon that . 
passed about that time, that could have: broken the buggy. it 
was very soon, not more than four or five minutes, after the 
wagon passed the buggy, before prisoner came out of the gro- 
cery. 

Cross-examined: Saw prisoner come out of the grocery and 
go up the street—he might have walked eight or ten steps— 
but after that, he struck a trot; Taylor was going on peacea- 
bly and did not turn his head. . 

Michael J. King sworn, says: Was in town the day of the 
difficulty ; was at the grocery after prisoner had driven up; 
it was announced to prisoner that his buggy was broken down ; 
prisoner said to witness, after he had the man:pointed out who 
-had broken the buggy, that he would exact payment from him 
‘to the extent of the injury; prisoner went right off as he spoke 
‘to witness. 

It was here announced by. State’s counsel, that the buggy 
was broken by Taylor’s wagon running against it. 

John R. Cook sworn, says: That he saw the buggy’s wheel, 
and that the cost of repairs was $6 00. 

Cross-examined :- Witness made a new wheel, and had the 
old tire put on. 

In rebuttal: Witness made a new wheel, because the old 
one was so badly injured that it could not be well repaired. 

Ephraim Mann sworn, says: He saw pretty much of the 
difficulty. In the first place, saw prisoner take Taylor’s horse 
by the bridle, and said something about a buggy. Taylor re- 
plied, damn you why didn’t you take your buggy out of the 
road? Ray replied in a low tone, when Taylor said, tf fight- 
ing is what you are after, I'll be with you. The old man tien 
commenced getting down off his horse; he started round be- 
hind his saddle horse, and prisoner ran across the street, to- 
wards Thompson's old store. The first boisterous language 
and the first oath used, that witness heard, was by Taylor, as 
above stated ; something was said before, but it was so low that 
witness did not hear it distinctly. , 
Cross-examined: Witness was about thirty yards off when 
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he saw prisoner take Taylor’s horse by the bridle; he walked 
towards them until he got to the post before Thompson’s store, 
before witness heard the boisterous language ; there were some 
other words passed between the parties, which witness did not 
hear; witness thinks that Mr. Cooper. was nearer to the par- 
ties than he was. 

Rebuttal: Witness did not hear the old man proffer to pay 
for any injury done to the buggy. 


EVIDENCE IN REBUTTAL FOR THE STATE. 

George W. Singleton sworn, says: He saw prisoner imme- 
diately after the difficulty, saw no signs of intoxication; has 
known him for one, two or three years. - 

Cross-examined: Can’t say, positively, that he was not un- 
der the influence of liquor. 

Samucl D. Keller sworn, says: He recognizes the warrant 
issued for the arrest of the prisoner; it is in his hand-writing ; 
Cooper was brought into his office, at his suggestion, by author- 
ity of the Justices of the Peace; Cooper signed the affidavit 
prepared ; Cooper had no other connection with the warrant ; 
he has no: knowledge of legal forms; Taylor is the prosecutor ; 
Cooper refused-to have any thing more to do with it, and reluc- 
tantly consented to sign the bond'as security ; Taylor applied 
to witness for the warrant, and Cooper was. sent for as a wit- 
ness to the transaction; witness saw the prisoner that day ; 
thought he had been drinking, but he walked steadily, and wit- 
ness was satisfied that he was not very drunk. 

Cross-examined: Never saw prisoner down drunk, but has 
ofien seen more drunk than he was that day. Witness, from 
sceing papers drawn according to the form that these were, 
would not: have necessarily supposed that Cooper was the pros- 
ecutor. 

John G. White sworn, says: Saw Ray that day, took — 
him to be sober, saw him go into the grocery, and come out and 
go up the street ; Taylor, when he struck the buggy, went on 
and did not look back; his wagon hub caught in the rim of 
the buggy, as tt stood standing across the road. Witness ex- 
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amined the buggy, it was an old crazy hub; if it had been 
sound, the collision would not have damaged it one cent ; some 
person went back and pushed it up, anda _half-a-dozen nails 
would have made it as good as it was before; the tire did not 
‘come off, but was taken off by witness, and afterwards put on 
the new wheel; saw nothing of the spokes being jerked out by 
the wagon. 

Cross-examined: Is sia that the prisoner was sober; fa- 
ther of prisoner and witness have had fights to keep old man 
Ray from killing him ; never had any difficulty with prisoner; 
has said that he thought prisoner ought to be hung; he does 
not believe that prisoner started with the intention to kill Tay- 
lor; prisoner started immediately, and the rencontre took place 
right off. Witness does not think Taylor was sober; did not 
see either of them drink, but thought Taylor had been drink- 
ing; the parties may have been sober, he cannot-tell whether 
they were or not; witness saw both of them go in and come 
out of the shop. 

William. Summerford sworn, says: He-saw the prisoner 
just before the difficulty, had a conversation with him, and 
thought he was sober; he talked mild and rational; if he was 
drinking, witness didn’t detect it; conversed with him after the 
difficulty ; he then had the appearance of being somewhat in 
liquor. It was fifteen or twenty minutes before the difficulty 
the witness first conversed with prisoner. 

Cross-examined—Re-called by the State: Witness is well ac- 
‘quainted with prisoner, having known him froma small boy. 

_Cross-examined: Never heard of.any difficulty, and knew of 
no acquaintance between the parties. 

Counsel for the prisoner requested the Court to charge the Jury, 
‘that “if a quarrel ensued between the deceased and prisoner, 
and the deceased, after having threatened to make use of his 
waggon hammer, and attempted to get it—though he may have 
failed—and advanced to meet the prisoner, for the purpose of 
fighting ; and the prisoner, after or about the time deceased 
declared his intention to get his hammer, and started to do so, 
went hastily a short distance, and snatched up a board or 
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plank, and the prisoner and deceased met, with the mutual de- 
sign of fighting, both having advanced for that purpose, and 
the blows which were given by prisoner, were given under the 
excitement of the quarrel and rencontre, with an intention on- 
ly to chastise or beat, and-not from any deliberate intention to 
kill, and all this was done by prisoner in a hurry, from the be- 
ginning to end, without consideration or reflection, malice will 
not be implied, and the prisoner is not guilty of murder’. 

The Court declined so to charge, in the language requested, 
but charged as follows: 

‘That malice was essential to the crime of murder, either 
express or implied. (The Court then read the definitions of 
malice, in the Penal Code, and also the cases cited in Black- 
stone, on that head.) That the text from Blackstone, was 
read only to assist them in comprehending the definitions in the 
Penal Code, which was, to them, the conclusive rule of law, in 
determining malice, either express or implied. Take these 
rules, and apply to them the facts in this case. If all the 
facts exist, as contained in the charge requested, or if less than 
these, or more than these, or ina different order, from the 
whole together, as in evidence before you, must your minds be 
made up, as to the existence of malice. If you believe there 
is no express malice proven, then malice should not be implied 
—if the prisoner had received any considerable provocation, 
or all the circumstances of the killing did not show an aban- 
doned and malignant heart on the part of the prisoner. But 
if you believe, from all the evidence taken together, that the 
prisoner had received no considerable provocation, or all the 
cireumstances of the killing, showed the dictates of an aban- 
doned and malignant heart, then malice was implied in law, 
and prisoner guilty of murder’. 

To this refusal to charge, and charge as given, defendant ex- 
cepted. 

The prisoner being found “guilty”, a motion was made for 
a new trial, among other grounds: 

Because Samuel Gunn, one of the Jurors, was not impartial, 
and a competent Juror, having formed and expressed an opin- 
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ion before his being impannelled, (and unknown to the pris- 
oner and his counsel,) “that a Jury could not be found in the 
county, who would not find Ray guilty of murder; that he 
knew deceased well—was in the army with him; that he was a 
good man, except that he would get drunk occasionally ; and 
that Ray had killed him without cause ; and that if Ray could 
be acquitted, there would be no use for laws, &e”. 

In support of this ground, were filed the affidavits of two 
citizens, who heard the Juror use the expressions, at a former 
term, when the cause was continued; and the affidavits of pris- 
oner and his counsel, as to their ignorance of the fact, until 
after the trial. In rebuttal, the Sol. Gen’l filed the affidavit 
of the Juror, that he did not recollect saying that “Ray had 
killed Taylor without cause, and that if he was acquitted, 
there would be no use for laws’; that he did express the other 
opinion, at the time the cause was continued, on the ground of 
the public excitement in the county ; that it was formed from re- 
ports and excitement, and did not prejudice or bias his mind, 
or affect his verdict; that he was prepared to hear the evi- 
dence patiently, and find a verdict accordingly, &c.; that all 
of his fellow-jurors agreed immediately on retiring to the room, 
upon a verdict of “ guilty’, and that he alone had doubts, and 
for some time kept the Jury in their room, until, upon a closer 
examination of the evidence, he consented to the verdict. 

The affidavits of two other Jurors, corroborated Gunn’s affi- 
davit, as to his being the only Juror that doubted the proprie- 
ty of the verdict. 

Another ground of the motion for a new trial, was that the 
verdict was contrary to law, and contrary to the evidence in 
the case. 

The Court refused the motion for a new trial, and to this de- 
cision, defendant excepted. , 

Upon these exceptions, error is assigned. 


Gites & E. Warren, for plaintiff in error. 


Sol. Gen’l DEGRAFFENREID, for the State. 
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By the Court.—Starnus, J. delivering the opinion. 


[1.] The charge which was asked for by the counsel for.the 
prisoner in this case, and which was-refused by: the Court, was 
not in apt and accurate words, for purposes of instruction 
to the Jury. The modification made by the Court, was judi- 
cious; and the charge as given, so far-as we can tell from the 
record, was not exceptionable. 

[2.]. Upon consideration of the motion for a new trial, affi- 
davits were presented, showing that Samuel Gunn, one of the 
Jurors who had tried the case, had previously expressed opin- 
ions unfavorable to the prisoner; and that the knowledge of 
this fact had not. been obtained by the prisoner or his counsel, 
until after the trial. 

Such a showing, without explanation, would entitle the  pris- 
oner to anewtrial. But the Juror was heard, by affidavit, in 
his own vindication ; and he states, that he expressed the opin- 
ions attributed to him, under the influence of reports, and from 
excitement ; that they did not prejudice. or bias his mind, or 
affect his, verdict; that he was prepared to hear the, evidence 
patiently, and find a verdict according to all the evidence, Xe. ; 
that all his fellow-jurors were in favor of a verdict. of guilty, 
upon retiring to-the jury-room, and he alone had doubts and 
hesitation, until they “were removed, by carefully considering 
the evidence”. Some of his fellow-jurors, by pent corrob- 
orate this last statement. 

[3.]. The propriety. of permitting the Juror to offer explan- 
atery matter, in vindication.of himself, as this Juror has done, 
has. been recognized: by this Court, in Monroe’s case, (5 Ga. 
R. 85); and in the recent’ case of John Anderson vs. The 
State, decided at the last term of this Court, at Columbus.— 
And we have held, that when a. Juror is thus heard, after ver- 
dict, the Court.should place itself,as it were, in the position of . 

triors ; and if the Juror’s explanation be such as, in its opin- 
ion, should render him competent, if he were before triors, the 
Court should so pronounce him. 
VoL. xv. 31 























SUPREME COURT OF GEORGIA. 
Ray. vs. The State. 


242 








Looking at these affidavits from this point of view, we think 
this Juror was.not disqualified by the expressions which hehad 
used; and that the-Court was right in refusing a new trial on 
this ground. 

[4.]. The motion for a new trial was placed also upon the 
ground, that the verdict was contrary to the evidence ; that 
there was no evidence . of malice, express or implied, in this 
homicide ; and that the Jury should not have found the prison- 
er guilty of a higher crime than voluntary man-slaughter. 

It is not pretended that there was any. evidence of express 
malice to be found in, this record. But the case is put entirely 
upon the evidence of .zmplied.malice, which it is said appears 
there. . 

Our Penal. Code declares, that ‘malice shall be implied 
where no considerable provocation appears, and where all the 
circumstances of the killing show an abandoned and malignant 
heart.” 

Let us inqnire then, 1. Was there no considerable provo- 
cation here? .2.. Did the circumstances of the killing show 
an abandoned and malignant heart ? 

We learn from.the record, that.at the time when this .diffi- 
culty commenced, a buggy of the prisoner, or one that he had 
in charge, stood before the door of a grocery in. the town of . 
Perry, in which the prisoner was ; that the decedent recklessly, 
(as there was abundance of room for him to have.avoided. it,) 
struck against this buggy with the wheel of a wagon which he 
was driving; and did some damage to it; that information was. 
communicated immediately to the prisoner, who. instantly left 
the house, hastened rapidly after decedent, who was moving on 
with his team, and overtook him, after going some 150- yards. 

And now to answer the questions which we submit,. let.us look 
to the strongest testimony against the prisoner, for what: ensued, 
viz: that of Jesse Cooper, the principal witness for the State. 
What do we learn from Aim of the provocation. ? 

He testifies, that the prisoner ran up, as we have stated, seized 
one of the decedent’s horses, stopped the wagon—in his passion, 
cursed decedent for breaking his buggy, and.demanded pay- 
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ment for it. . Was his passion appeased by what decedent said 
or did? According to this witness, the latter said, if he had 
broken the buggy, he had done it accidentally and would pay 
for it. But did he say this in a way which was calculated to 
soothe or to irritate Ray still further? That the reply must 
have been in manner and spirit of the latter character, is 
probable, from the still more angry reply of Ray, and his 
threat to whip him if he did not pay “right then”. It is also 
probable, from decedent’s intoxication—from his recklessness in 
driving against the buggy, and from his subsequent readiness 
to quarrel and fight; for he instantly said, that “if that (a 
fight) was-what prisoner was up to, he would have a hand with 
him”’. Without words of regret, on account of what he had 
done, on account of the first wrong in the transaction ; at all 
events, without words of this sort expressed, in a way which 
might conciliate, he manifested a quarrelsome and ‘pugnacious 
spirit—threatened the employment of a weapon, or something 
like it; for he “said he had a wagon-hammer he could use” ; 
(this the witness admitted upon the cross-examination ;) got off 
his horse—went, as the witness supposes, to get thishammer, but 
failing to get it, moved towards prisoner, (for on the’cross-ex- 
amination, the witness says: “Taylor might have been ap- 
proaching him, (prisoner,) he thought so at the time, and thinks 
so now’,) when he received the prisoner’s blows. In the mean- 
time, still smarting under a sense of the injury done to him, by the 
breaking of his buggy-—incensed by decedent’s manner, as prison- 
er no doubt thought, of persisting in injustice —irritated and mad- 
dened by the offers of the latter to fight, and his, movements 
to procure a dangerous implement for the purpose, the prisorier 
ran rapidly to aboard which lay near, seized it, rushed upon 
the decedent and struck the fatal blows. 

We do not hesitate to say, that such. circumstancés show ‘a 
considerable—a very exasperating provocation. They present 
a stronger case of provocation, in our opinion, than that which 
appears in Lanure’s case, (1 East, P. C. 238,) where one, vio- 
lently, and with insolence, whipped the horse’of another out of 
his way, and the rider alighted, and immediately, in the fight 
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which ensued, killed the assailant. This was held to be man- 
‘slaughter, on account of the provocation. 

To this testimony of Cooper, let us add the evidence of 
Franks, going to show decedent’s efforts to get the hammer ; 
the evidence that decedent must have been meeting prisoner 
afterwards, from the fact that the board picked up by the lat- 
ter was near the store, and that decedent was going towards 
the store when Ray met him ; the testimony of Dr. Holt, that 
the prisoner, from his position, could not have known whether 
or not decedent had gotten the hammer, (which leaves the in- 
ference that he may have supposed decedent, had it,); the state- 
‘ments of the same witness, that they “were both meeting each 
other”; that “he (decedent) proceeded.to meet Ray”’, &c. ; 
that. ‘‘one seemed to be as anxious for the fight as the 
other’, &e. 

These facts greatly strengthen the view we have taken, and 
to our minds, make the conclusion very plain, that. there was 
considerable provocation on the part of the decedent; that 
there was great heat.of blood between the parties, and some- 
thing of mutual intention to fight. 

[5.] In forming this opinion, we have not been unmindful 
that, according to law, the provocation which reduces such a 
homicide to voluntary manslaughter, must be one that involves | 
some assault by the party killed upon the person killing. 

We think such assault may be found in. this case, in the in- 
tention of the decedent to resort to violence, when it was unne- 
cessary ; is to be found in the evidence which shows a mutual 
design to fight, and in the fact that the decedent was approach- 
ing the prisoner in furtherance of this design. 

[6.] Our next question was, do we find in this evidence, 
proof that the prisoner was influenced by an abandoned and 
malignant heart, in the sense in which the law uses these 
terms ? 

This is commonly held to be evipéed by a weapon, or other 
appliance likely 'to:produce death; and by brutal and blood- 
thirsty use of such instrumensélity. 

_ In this case, there was ho bowie-knife, dirk, or pistol, or 
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other such instrument, employed by the prisoner, which he had 
been previously carrying, and which, accordingly, might be re- 
garded as'manifesting ‘a heart fatally bent on* mischief, ard 
desperately at enmity with all mankind”; but.the instrument 
used was'a board (heavy enough, no doubt, easily to destroy 
life, if applied with violence,) which had not been previously 
provided by the prisoner, but accidentally lay at hand ; was per- 
haps, the nearest thing of the sort to him, and was hastily 
taken up. Nor is there anything in the record to authorize 
the belief, that if this instrument had been slighter and» less 
dangerous, and not likely, or that account, to produce death, 
the prisoner would have passed it by for the purpose of procur- 
ing a weapon more deadly. 


It should be added, too, that after he had stricken the blows 
which he inflicted, when called on to desist, though in the act 
of again striking, and even with the board raised for this pur- 
pose, he did desist, and threw it down. 


We feel it our duty to observe, however, that though, in our 
opinion, there is, in this testimony, no evidence of a malignant 
intention on the part of the prisoner, to take away the life of 
the unfortunate decedent, yet, the homicide is not without fea- 
tures of considerable brutality. There was no necessity, 
whatever, that the prisoner should have resorted to the degree 
of violence which he employed. The decedent was aged—was 
intoxicated—was almost incapacitated to have inflicted any very 
great bodily harm on the prisoner. The beating, therefore, 
was barbarously cruel. The shocking and profane language, 
too, used by the prisoner, after he was informed that the vic- 
tim of his passion was no more, serves to darken the coloring 
in the ghastly picture of his transgression. 

In consideration of these things, we would be glad to see.a 
penalty more severe than that which is attached to the crime.of ~ 
man-slaughter, visited upon this prisoner. But we are not prepar- 
ed, for the reasons we have given, to say that this unkappy 
young man should suffer the same. punishment,: appointed:to 
him who, in cold blood, and deliberately, destroys. the life of 
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his victim, or to the homicide; who in the absence of consider- 
able provocation, and with sanguinary recklessness, uses a 
deadly weapon, or other instrumentality, because it is, in its 
nature, likely to produce death. We therefore send this case 
back to the Jury. 





No. 28.—Jonn C. Asuzury, plaintiff in error, vs. Toe State 
OF GEORGIA. 


{1.] In all cases of presentment or of indictment, the only lawful oath which 
can be administered to witnesses, to be sent before the Grand Jury, is the 
following: “The evidence which you shall give to the Grand Jury, on this 
bill of indictment, (or presentment) as the case may be, (here state the 
case,) shall be the truth, the whole truth, and nothing but the truth, so 
help you God”, , 


[2.] If the oath of the witnesses be materially different from this, the indict- 
ment ought to be quashed or dismissed. 


Indictment for misdemeanor, in Bibb Superior Court. Tried 
before Judge Powers, September Term, 18538. 


The defendant, John C. Ashburn, was indicted for presiding 
and dealing at a faro-table. To the indictment, the defendant 
pleaded, that the witnesses upon whose evidence the indictment 
was found, had not been legally sworn— they having taken, in 
open Court, an oath to testify concerning such matters as 
should be inquired of them, by the Grand Jury”; and not hav- 
‘ing been sworn, “ that the evidence they should give the Grand 
Jury, upon said special presentment, between the State of Geor- 
gia and the defendant, who is charged with the offence of a 
misdemeanor, should be the truth, the whole truth, and nothing 
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but the truth”. On the trial, the Solicitor General admitted 
the facts stated in the plea to be true. . Counsel for the defend- 
ant moved the Court to quash the indictment,.which motion 
was over-ruled; and counsel for defendant excepted. 


S. & R. P. Hatt, for plaintef in error. 
Sol. Gen.. DEGRAFFENREID, for the State. 
By the Court.—Brnnine, J. delivering the opinion. 


The.special plea having been admitted to be true, the ques- 
tion first for consideration is, was the oath, administered to the 
witnesses on whose statements the indictment or presentment 
was found, a lawful one ? 

That was an oath “to testify concerning such matters as 
should be inquired of them by the Grand Jury”’. 

The suit of the State, in this.case, was a proceeding under 
the Penal Code. It was one, therefore, to be governed by that 
Code. What, then, says the Code? 

Section XXII of the fourteenth division, has the following 
language: “‘ And the following oath shall be administered to 
witnesses intended to be sent before the Grand Jury: the evi- 
dence you shall give the Grand Jury on this bill of indictment 
(or presentment) as the case may be, (here state the case,) shall 
be the truth, the whole truth, and nothing but the truth—so 
help you God”. 

The meaning of this, plainly is, that this oath is to be ad- 
ministered to all “witnesses intended. to be sent before the 
Grand Jury’’. _ Certainly, to all intended to be sworn in cases 
of presentment. or of indictment. And are there cases of any 
other sort ? 

And this was a case of indictment, founded on the present- 
ment of a Grand Jury. 

It follows, therefore, that this was the oath which the Code 
required to be administered in this case. 

This oath was not administered, but another was, viz: an 
oath to testify concerning such niatters as should be inquired 

of by the Grand Jury. 
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Now this oath differs from the one prescribed, both in form 
and in substance. It does not require the witness to speak 
“the truth, the whole truth, and nothing but the truth’. If 
it requires him to speak the truth at all, it is-as much as it does. 
It omits to state the proceeding, the presentment or the in- 
dictment, in which the testimony is to be given—it omits the 
name of the case in which that testimony is to be given. With 
such differences, itis not, in form, or in substance, the same 
oath as the one which the Code prescribes; and so is not the 
oath which the Code requires to be administered ; and, there- 
fore, is not a lawful oath. 

[1.] The oath should have followed the Code. 

[2.] The oath being unlawful, the statements of the persons 
examined under it, could not amount to evidence. But the 
presentment and indictment were founded on those statements. 
They were, therefore, founded on what was not evidence—in 
other words, were without foundation. They were, therefore, 
void. 

Neither perjury nor false swearing can be assigned, unless 
the oath be a lawful one. (ode, Highth Div. §§ I. IIL.) 

The Court below ought to have quashed the indictment. 





No. 29.—J. C. & G. W. Asupurn, plaintiffs in error, vs. 
Dermop Dempsey, defendant in error. 


[1.] A writ of error will not lie to the Supreme Court to.review the private, 
unofficial opinions of a Judge of the Superior Courts. 


Posséssory warrant. Issued by Judge Powsrs, October, 
1853. 
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This issue arose upon a possessory warrant, issued by Judge 
Powers, upon the following affidavit: 


“Goria, Brsp County: 

In person appeared before me, Dermod Dempsey, who be- 
ing sworn saith, that he is the owner of a certain hotel, gar- 
den and appurtenances in the City of Macon, and said county, 
known as the “Floyd House”; that he rented the same to 
John C. Ashburn and George W. Ashburn, both of said coun- 
ty, partners, using the firm-name of John C. & G. W. Ashburn, 
for twelve months, commencing. on the 30th July, 1853, at the 
rate of $2600 a year, to be paid in twelve equal instalments, 
monthly ; and that the said Ashburns have failed to pay any 
part of the rent, from 30th July to October 20th, 1853, to wit : 
the'sum of $527,7;,, which sum is now due and unpaid, and 
deponent prays a warrant may issue to put him in possession 
of said premises, in terms of the Statute. 


Sworn to and subscribed be- D. DEMPSEY. 

fore me, this 22d Oct. 1853. 

ABNER P. Powers, Judge 
of the 8. C. M. 0”. J 


On the same day, Judge Powers issued his warrant, com- 
manding the Sheriff of Bibb county to remove the Ashburns, 
and to deliver the possession of the premises to Dempsey. 

The Ashburns made the following affidavit : 


“Gxoraia, Brsp County: 

Personally appeared before me, a Justice of the Peace for 
said county, George W. & John C. Ashburn, who being sever- 
ally sworn, say that they leased from Dermod Dempsey, a cer- 
tain hotel and garden, and appurtenances, in the City of Ma- 
con, and said county, known as the “ Floyd House”, for the 
term of 12 months, commencing on the 30th July, 1858; that 
Dempsey was to have put said Floyd House in good repair, 
before they were to pay rent for the same, which he has entire- 

VOL. XV. 32 























250 SUPREME COURT OF ‘GEORGIA. 
Ashburn vs. Dempsey. 











ly failed to do, thereby damaging these deponents; and they 
say their lease is not yet expired. 
Sworn to, this the 20th pergreend | G. W. ASHBURN 


1853, before me, 
E. E. Browy, J.P”. J J. C, ASHBURN. 


On the 10th day of November, 1853, these. papers were 
presented by the Sheriff to Judge Powers, for advice in the 
premises. 

The Court refused to have anything to do with the proceed- 
ings, in a Judicial capacity, but advised the Sheriff that, “in 
his opinion, it was the duty of the Sheriff to proceed to execute 
the warrant.and place the affiant, Dempsey, in possession of the 
premises, unless the proceedings were arrested according to 
law, (and that the affidavit filed by the. Ashburns, was nota 
legal arrest of the proceedings,) or the-money paid, which 
Dempsey’s counsel said would be satisfactory ”’. 

The Sheriff proceeded to turn the Ashburns out of. posses- 
sion of the premises and deliver the same to Dempsey. 

Counsel for the Ashburns excepted to the decision or advice, 
given by the Court, and have assigned error. 

A motion was made to dismiss the writ of error, on the 
ground that error did not lie to this decision. 


Por -& Wurirtt.e; for the motion. 
Haut & Carey, and Locnrane, contra. 


By the Court.—Lumrxin, J. delivering the opinion. 


The 5th section of the Act of 1811, (Cobb's Digest, 901,) 
pointing out the mode for the collection of rents, provides that 
“if any person leasing or renting land, house or houses, shall 
fail to pay the rent at the time the same shall become due, it 
shall and may be lawful for the lessor, immediately. thereafter, 
to enter and re-take possession of the premises so, by him, 
leased or rented.” 
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And by the Act. of 1827, toamend the Rent Laws of this 
State, (1bid,) it is declared that when a tenant holds over and 
refuses to deliver possession, the lessor or owner, on.oath of 
the facts, may obtain a warrant to have possession delivered, 
and the tenant removed, unless he will declare, on oath, that his 
lease is not expired, or that he does not hold the premises either 
by lease or rent, from the person claiming to be the landlord, er 
by any one holding under him; in which case, the Sheriff is 
to return the_ proceedings to the next Superior Court of the 
county where the land lies, and the fact is to be there tried. 

On the 22d of October, 1853, Dermod Dempsey made oath 
before ABNER P. PowrErs, as Judge of the Superior Court, 
that on the 30th of July of that year, he rented to the firm of 
J. C. & G. W. Ashburn, for twelve months, the hotel in the 
City of Macon, known as the Floyd House, for $2600, to be 
divided into instalments and paid monthly; that there was 
due deponent on said contract, $577 ;7%, up to the 20th day of 
October, and that no part thereof had been paid. He prayed 
that a warrant might issue, directed to the Sheriff of Bibb 
county, commanding him to put the deponent into immediate 
possession of the premises. Judge Powers issued the warrant 
and the Sheriff was proceeding to execute the same, when the 
Asburns filed a contra-affidavit to the effect, that their lease 
had not expired. 

The Sheriff being embarrassed, not knowing whether to pro- 
ceed or suspend the proceedings, applied to Judge Powers for 
advice. The Judge declined to act officially, but at the in- 
stance and importunity of the officer, counselled him privately : 
that the affidavit was not sufficient to arrest the warrant. . And 
a writ of error is presented to this Court to reverse this opin- 
ion. We are clear that it cannot be entertained. 

It is true, that the jurisdiction of this Court is exceedingly 
broad. “Every decision—judgment—decree—sentence or or- 
der”, of the Superior Court, may be brought up for review, to 
this Court. Still, the grant of power does not extend to the 
street opinions of the Judge; and the Judge certifies to this 
Court, that the matter complained of was nothing more. The 
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Sheriff was free to follow it or not. . His failure or refusal: to 
do so, would not have subjected him to punishment, as fora 
contempt. 

It is contended that the remedy given by the Act of 1827, 
against the tenant, for holding over after his term has expired, 
does not apply to the right of re-entry secured to the landlord 
by the Act of 1811, when his lessee fails to pay, punctually, the 
rent due by him. It either applies or it does not. If it does, 
the oath, in this case, was insufficient, as it merely denied that 
the ferm had expired, and did not affirm that the rent had been 
paid. But if the proceeding authorized by the Act of 1827, 
against a tenant holding over, was not intended to give a sum- 

“Mary remedy against the tenant, on failure to pay, but that the 
landlord’s remedy was by ejectment, or some other mode of 
getting possession, known to the Common Law, then, the war- 
rant issued in this case, was not merely irregular and defect- 
ive, not being returnable to the next Superior Court of Bibb 
county, or any where else, but it was absolutely void; the 
Magistrate issuing it having no authority to do so. And he, 
the Sheriff, the landlord and his attorneys; and all who were 
concerned, were guilty of a trespass. Indeed, the execution 
of the warrant might have been resisted by force. 

We leave the partivs to determine for themselves, the course 
which they may feel it to be their duty to pursue. 
Writ of error dismissed. 





No. 30.—A. R. Freeman, plaintiff in.error, vs. THomas L. 
“ty Ross, survivor, &c. defendant in error. 


[1.] Where a draft was drawn by H, on R & R, co-partners, by agreement 
with 8 R, one of the firm, in consideration of a private debt due from S R to 
‘H, which draft, when presented by the drawee, was accepted by S R in the 
fame of the firm ; dnd where, after the death of S R, suit was brought by 
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an indorsee of said draft, against R, surviving co-partner of said firm of RB 
& R, and H was offered by R as a witness, to prove the consideration for 
which said draft was given, and objection was made, that H was incompe- 
tent, because if S R had committed a fraud on his partner, by accepting 
said draft in their name, H, for whose: benefit it was done, was a party to 
it, and liable therefor to R, in the event of a recovery against the latter : 
JTeld, that such liability of the witness was too remote to exclude his tes- 
timony. 

[2.] Where one partner accepts a draft drawn upon his firm, on account of a 
private debt of his own, and without the scope of the partnership, and such 
draft comes into the hands of a bona fide holder fora valuable considera- 
tion, without notice of defect in the consideration: Held, that the partner- 
ship is liable to pay the same. 

[3.] Ifsuch negotiable security be overdue, at the time it is received, this cir 
cumstance constitutes notice of fault in the consideration, if any there be, 

| to him who receives it, after it is thus overdue. 

[4.] A draft which has no time of payment expressed, is payable instantly on 
presentment ; and if it be presented By the drawee to one of the firm, who 
does not pay it, but writes an acceptance on it in the name of the firm, itis 
due from the time of presentment; and of course overdue, if it was not paid 
upon such presentment, but received back by the drawee and put into cir- 
culation. 


Assumpsit, &c.in Bibb Superior Court. Tried before Judge 
Powers, November Term, 1853. 

This was an action by A. R. Freeman, as indorsee, against 
Thomas L. Ross, as survivor of the firm of Ray & Ross, as ae- 
ceptors upon the following draft: 


$100. Macon, Feb. 28th, 1851. 
Messrs. Ray g Ross— 
Will please pay to the order of Charles H. Freeman, 
one hundred dollars, and charge to account of y’r ob’t ser’t, 
T. C. HOWARD. 
Indorsed, pay to A. R, Freeman or order. 
C. H. FREEMAN, 


rel by Ray and Ross—the acceptance being made by 
Samuel J..Ray, one of the firm, in the name of the firm. 
The defendant, Ross, pleaded that this acceptance was for 
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a debt due by Ray, individually, and not by the firm, and was 
not done by his knowledge or consent. 

Upon the trial, defendant offered the depositions of the 
drawer, Thomas C. Howard, to which plaintiff objected, on 
the ground that he was interested, and incompetent. The 
Court over-ruled the objection, and plaintiff excepted. 

The evidence showed that the draft was for a debt due by 
Ray, before the partnership with Ross; that it-was accepted 
by Ray in the firm name, when presented, and was endorsed to 
the plaintiff, after it was accepted. 

The plaintiff’s counsel requested the Court to charge—Ist. 
That the acceptance in question, though binding upon Howard, 
the drawer, was not binding upon Ray & Ross, till after it was 
accepted by them, or one of them, in the name of the. firm; 
and inasmuch as the acceptanée specifies no time when it shall 
fall due, it is due upon demand, and is negotiable. 

2nd. That though Ray committed a fraud upon Ross, his 
‘partner, in giving the acceptance, if the drawee, Freeman, was 
innocent of any fraud or gross laches, in taking the acceptance, 
itis good in his hands ; and more particularly is it good im the 
hands of any bona fide holder, without notice of a participation 
in the fraud. 

The Court declined so to charge,-and plaintiff excepted 
‘thereto. 

’ The Court charged, “ that if the firm name of Ray & Ross 
‘was placed on the draft, by Ray. alone, to pay a debt of his 
own, outside the partnership business, without the knowledge 
or assent of Ross, then Ross was not bound”. 

To this charge plaintiff excepted. The Court farther charged, 
“that the fact that Ray & Ross, as occasion required, used the 
firm name in signing notes, acceptances, Xc. to raise money for 

the use of the firm, raised no inference of authority to Ray, to 
use the name of the firm in payment-of his individual debt’’. 

To this charge plaintiff excepted. The Court charged, that 
the negotiability of the instrument, so far as plaintiff desired to 
place himself in the situation of an innocent purchaser, anteri- 
er to its presentation to Ray & Ross. The. acceptance by 
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them, and the then placing the order in circulation, without 
any definite time to run, was not contemplated by the parties 
when it was made. Freeman should have demanded the cash 
when the order was presented; and on failure of Ray & Ross 
to pay, he should have notified Howard. He had no right to 
receive an acceptance from Ray, and then place the order in 
circulation.’ The purchaser, after that, took it with knowledge 
of this suspicious circumstance on its face. Plaintiff had no 
other rights, then, than the holder of a paper, purchased after 
it was due. 

To allvof this charge, plaintiff excepted. 

On these exceptions, error has been assigned. 


Hau. & Hatt, for plaintiff in error. 
Strusss & Hix, for defendant in error. 
By the Court.—Starnes, J., delivering the opinion. 


f1.] The testimony of Thomas C. Howard was offered by 
the' defendant in the Court below. The witness was the drawer 
of the draft on which suit had been brought against the defend- 
ant, as‘surviving co-partner, and the plaintiff was the indorsee 
of the person in whose favor the draft was drawn. It was ob- 
jected, that Howard was an interested witness; that. if the 
draft was not given for a partnership transaction, and Ray, the 
deceased partner, who had negotiated the arrangement with 
Howard, was not authorized to do'so, in the name of the firm, 
Howard, being in conspiracy with him ‘to defraud the other 
partner, would be liable to Ross, if a recovery were had against 
the latter. * 

The defendant ‘answers this by saying, that Howard, as 
drawer, is liable-on the draft to the indorsee; and even if lia- 
ble to Ross, in the event contemplated, his interest is balanced. 
The plaintiff replies, that he is not liable to the indorsee, be- 
cause the draft was put into circulation by the acceptance, with-. 
out notice to Howard, and was:a fraud upon him. 
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We have not time to discuss this last proposition. Let it be 
admitted as true, and yet, Howard’s liability to Ross is too re- 
mote to disqualify him:as a witness. It grows out of a sup- 
posed tort, and depends upon proof of that tort. It is not “ di- 
rect, vested, immediate’”’, but “remote, uncertain and contin- 
gent”. It does not result from the verdict in the case. Ray 
may have defrauded Ross in the transaction, and Howard have 
known nothing of it, and have drawn the draft by understand- 
ing with Ray, in perfect good faith. His interest, consequent- 
ly, is not such as excludes his testimony. (1 Greenff. 397.) 
Blake vs. Irish, (8 Shep. 450.) Leroy Sneed vs. Thos. Hughes, 
decided at last Columbus Term. (14 Ga. R. 542.) 

[2.] ‘The main ‘point in this case grows out of the’ question of 
Ross’s liability on this instrument, which, it is insisted, came 
lawfully into the hands of the plaintiff, or his assignor, as @ ne- | 
gotiable security. 

It is contended ‘that Ross is liable in this transaction, be- 
cause that plaintiff, deriving title from Charles 8. Freeman, is 
a bena fide holder of this draft, for a valuable consideration. 
That even if this were not a partnership transaction, and Ray 
was not authorized to accept, in the name of the firm, and did 
so in fraud of Ross, yet, as Ray did accept, while the purtner- 
ship was existing, and so put this negotiable security into ‘cir- 
culation, his partner is liable thereon. This position was sus- 
tained at the bar, by several eases of high authority: ‘These 
cases put the doctrine on those principles of the law merchant, 
which regulate such negotiable securities, and on ‘the “broad 
general principle, that whenever one of two innocent persons 
must suffer by the acts of a third, he who has enabled such 
third person to oceasion the loss, must sustain it”. 

[3.] But this ‘doctrine applies to’ such securities, only when 
they are received by a bona fide holder, without notice of the 
Fault in the consideration. To have the benefit of this princi- 
ple, the plaintiff must have received: the draft in question, with- 
out such notice. It becomes important, therefore, to ascertain 
what constitutes such notice. 

We are informed, that the fact that such an instrument. is. 
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overdue ‘‘is alone sucha suspicious circumstance as makes it 
incumbent on the party receiving it, to satisfy himself. that. it 
is a good one; and that if he omits to do so, he takes it on the 
credit of the indorser, and must stand in the situation of the 
person who was holder at the time it was due”. (Ch. on Bills, 
217.) 

[4.] Was this draft overdue, when taken by plaintiff; or ra- 
ther, is it to be regarded as overdue, when received by Charles. 
S. Freeman, from Ray? 

‘Instruments. expressed to be payable on demand, or hav-. 
ing no time of payment expressed, are payable instantly on 
presentment, without any allowance of days of grace”. (Ch. 
on Bills, 376.) This would be true of bills payable at sight, 
but for the custom, allowing grace. (Ch. on B. 375.) This 
is the law now in our State, even. as to bills drawn at sight. 
(Cobb’s Dig. 522. Act of February 8th, 1850.) 

The draft in this case, as it had “no time of payment ex- 
pressed”, was consequently due and payable “instantly on 
» presentment” ; and when presented to Ray, as one of the firm 
on whom it was drawn, and received by him, it was instantly 
due and payable. Not being then paid, but received back by 
Freeman with Ray’s acceptance instead, it was of course over- 
due. Charles 8. Freeman must be held, therefore, to have 
thus taken it with the notice which is attached to an over-paid 
and dishonered bill. He knew that it was not paid at maturi- 
ty; he took the acceptance of Ray, in lieu of payment; he put 
it. afterwards into circulation, and he and the plaintiff who 
claims under him, and can have no more rights in the premises 
than he had, must abide by the consequences. 

If the plaintiff, insisting that the defendant is liable to him, 
although wronged by the act of his partner, in giving this ac- 
ceptance, meets him with an inflexible rule of commercial law, 
he cannot complain when defendant opposes him with a princi- 
ple of mercantile law, equally as inflexible. Nor ought he to 
expect, by virtue of arule which the exigencies. of credit and 
commerce set up, in opposition to the natural justice of a case, 
VOL. Xv. 33 
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to‘hold Ross liable on this draft, and yet, himself, evade the 
operation of a similar principle of the law merchant. 

In this view of the case, the plaintiff took with notice of any 
defect which might exist in the consideration, and must submit 
to the defence which is made, if the evidence sustain it. 

This was, substantially, the view submitted by the Court to 
the Jury. His Honor, in addition, charged (as requested by 
the plaintiff) that if, from the evidence, the Jury believed that 
Ross had given his assent to the arrangement and acceptance, 
he was liable. 

It was objected, that in giving this instruction, the Court 
destroyed its effect, by animadverting, in a peculiar way, upon 
the conduct of a former Jury, who had returned a verdict in 
the case, contrary to the charge of the Court. We do not give 
this effect to what the Court said on this subject, as it reaches 
us in the record ; and do not, accordingly, find error therein. 

Judgment affirmed. 











No. 31.—Aaron Formsy, plaintiff in error, vs. Wa. B. Pry- 
or, for the use, &c., defendant in error. 


[{1.] An agreement to procure a pardon from the Governor, for a convict in 
the Penitentiary, by the proper use of all legitimate means, is neither im- 
moral nor against the public policy. 


[2.] If an instruction is given to the Jury, which leaves them,to draw an in- 
correct inference, from facts material to the ‘issue, the verdict will be ‘set 
aside. 


Ache &e., in Troup. Superior Court. Tried before 
Judge — November Term, 1853. 


This was.an action by Wm. B. Pryor against Aaron Form- 
by, for professional services, in procuring the pardon of George 
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W. Formby, the son of defendant, who was imprisoned. in the 
penitentiary. . Upon the trial, it was proven by plaintiff below, 
that defendant agreed to give him $500 for his services. De- 
fendant below proved, that Pryor said he intended to charge 
nothing. 

The Court charged the Jury, that “if they believed that a 
contract had been proven between the parties—that the de- 
clarations of Pryor to third persons, (after the contract was 
made between himself and Formby,) without consideration, say- 
ing that he would not charge defendant, was a nudum pactum”’. 

To this charge, defendant below excepted, and assigned 
error. 

Defendant farther excepted, and assigns as error, the fail- 
ure of the Court, upon its own motion, and without request, to 
charge the Jury, that the contract sought to be inforced was 
void, being contrary to public policy, and immoral in its ten- 
dency. 


WatkeER, for plaintiff in error. 
Stepuens & Brewam, for defendant in error. 
By the Court.—LuMPK1, J., delivering the opinion. 


This was-an action of assumpsit, brought by Wm. B. Pryor, 
as an attorney at law, to recover five hundred dollars of Aaron 
Formby, the defendant, as a fee for services to be rendered by 
the plaintiff, for getting George W. Formby, the son of the 
defendant, out of the penitentiary, where he was imprisoned 
for the offence of larceny. 

On the trial, the plaintiff submitted his evidence, in. support 
of his declaration ; andI regret exceedingly, that it becomes 
indispensably necessary to recapitulate the whole of it, as two 
of the three exceptions, grow out of the nature and extent of 
the proof. William Allman swore, that he was applied to by 
the plaintiff, at.the house of the defendant, for an affidavit, to 
present to the Governor of Georgia, upon an application for 
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the pardon of George W. Formby; that defendant told wit- 
ness, that he had employed Col. Pryor tohunt up evidence, for 


‘the purpose of procuring the liberation of his son; that he did 


not recollect the precise sum which was stipulated to be paid; 
but he saw plaintiff buy a dog of defendant, for five dollars, 
which he promised to deduct from his fee in the case. Catha- 
rine Johnson testified, that she heard Aaron Formby, the de- 
fendant, say that he was to give plaintiff five hundred dollars, 
to get his son out of the penitentiary. It was while he was in 


the State prison, and a short time before he was discharged.— 


Ex-Governor Crawford, examined by commission, stated that 
he had no distinct recollection of an application to him, while 
Governor, for the pardon of young Formby; but that he did 
remember, that while he held that office, that he hada. conver- 
tion with the plaintiff, relative to the pardon of a person con- 
victed of a penitentiary offence, committed in one of the bor- 


der counties—say Troup, Heard or Carroll; and who was, at 


the date thereof, imprisoned in the penitentiary. He also re- 
collects, that the pardon was urged by plaintiff, on the ground 
of the mental imbecility, mainly, of the prisoner. _He did not 
distinctly remember who made: the application, nor who -pre- 
sented the petition and affidavits; nor how often the applica- 
tion was repeated ; nor in what year it occurred; but thinks it . 
was during his second term in office—say in. 1346 or 1847. 

Plaintiff next introduced the pardon of Formby, by George 
W. Towns, the successor of Governor Crawford, bearing date 
20th day of December, 1847, which recites on its face, that he 
was discharged on account of his orderly and:indvstzious. eon- 
duct, as well as by reason of the earnest representations in his 
behalf, by respectable citizens, that the circumstances in which 
he was placed, were. calculated to mislead him; and that the 
general opinion was, that he was so mislead, and acted from 
no corrupt motive. 

Jacob Johnson and George W. ieee both testified, that 
they heard defendant say, in May or June, 1847, that he was 
to give plaintiff five hundred dollars, to get-his son out of the 
penitentiary. 
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Wm: M. Latimer testified, that Col: Pryor presented a peti- 
tion to the Governor, for him to sign, for the pardon of Form- 
by, in 1846, which he refused to do. Seaborn J. Thompson 
swore, that plaintiff brought George W. Formby to his tavern 
sometime in 1847. Judge Hill testified, that Col. Pryor ac- 
companied him to Milledgeville, during the sitting of the Leg- 
islature, in 1847. And here plaintiff closed his case. 

The defendant then offered rebutting proof. Mary Dobson 
swore, that she heard plaintiff say, that he intended to petition 
for the pardon of Formby, for that he believed that he was un- 
justly convicted’; that the old man had paid him once, to work 
for him ; and that when he put his hand once to the plow, he nev- 
er looked back; that he meant to have Washington out of the 
penitentiary, and that it should never cost his father another 
cent; and that he would rather give the old man something 
than rob him in his old age, and destroy his grey hairs. She 
heard this about the middle of November, 1846. She farther 
testified, that Col. Pryor’ said, that he was doing what he was 
then doing, for the good feeling he had for the old man Form- 
by and the family ; and that he had been paid by the old man. 
She did not knowin what the payment consisted of. Witness 
is the daughter of defendant. 

William G. Ray testified, that at the house of the defendant, 
early in the year 1847, and he thinks in the month of January, 
of that year, he being sent for to fill cut certificates or affida- 
vits, to be laid before the Governor, and while Col. Pryor was 
harnessing his horse, he heard him say, that he intended to 
have George W. Formby pardoned ; that Fed Chandler, Thom- 
as’ Tuggle and others, were as much or more guilty than Form- 
by; that they only wished to get Formby out of the way, that 
they might have free access to his wife; that it was a shame 
for any person to be served as Formby was, on his trial; that 
Giles ‘Tompkins was drunk at the time, and made no effort in 
his behalf;"'and the reason that he (Pryor) made no stronger 
effort in his behalf was, because he saw the condition that 
Tompkins was in,’and that the whole Court was pretty much 
in the same condition; that he thought, at the time of the 
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trial, to let Formby suffer a little, by being convicted and in- 
carcerated for a short time, would make him more cautious in 
future ;. that he knew, at the time, that if he was found guilty, 
that it would be an easy matter to have him released ; and 
that he was doing what he then was, without the promise or ex- 
pectation of any additional fee or reward; and that. he consid- 
ered that the defendant had paid a sufficient fee already, for 
all that he had done or could do, to procure the pardon: of. his 
son; that he should never pay him any more for his services ; 
and that if he were to charge anything more, he should expect 
to be haunted by the grey hairs of the defendant, to the latest 
day of his life; that he felt more like giving him something, 
than taking anything from him. 

Asa F. Formby testified, that he heard plaintiff say, that-he 
did not intend to charge anything for his services.inthe mat- 
ter of the pardon ; and the reason he assigned was, that. he 
had been once paid for his services. . This was on the 16th day 
of November, 1846. Francis M. Formby testified, that about 
the 1st of December, 1847, plaintiff was. at the house of de- 
fendant; and said he came’ to get money, to bear his expenses 
to Milledgeville; to. get George W. Formby out of the peni- 
tentiary. He said that he had been paid a good fee, for de- 
fending Wash, who had not had justice done him. Aaron 
Formby advanced to Col. Pryor $20 or $25, to defray the ex- 
penses of. his trip. 

Noah Lee'swore, that in the Fall of 1847, he had a conver- 
sation with plaintiff, who stated that he was going to get 
Wash Formby out of the penitentiary; that defendant had al- 
ready paid him a good fee; and that he-would not charge any- 
thing more, for what he was going do. This was just before 
plaintiff went to Milledgeville. 

The defendant having closed his tuitibions, the Court charg- 
ed the Jary, amongst other things, “that if they believed that 
a contract had been proven between the ‘parties, that the de- 
clarations of Pryor, to third persons, after the contract was 
made between himself and Formby, without consideration, say- 
ing that he would not charge defendant, was anudum pactum’’. 
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The Jury returned a verdict for the plaintiff; and the coun- 
sel of the defendant moved for anew trial, on three grounds: 

1st. Because the verdict was contrary to evidence, and with- 
out evidence. 

2d. On account of the misdirection of the Court, in its 
charge to the Jury ; and, 

3d. Because the Court did_ not, of its own motion, and 
without being requested so to do, instruct the Jury, that the 
agreement sought to be inforced, was against. public policy, im- 
moral and void. 

As to the first ground, it is the opinion of this. Court, 
that, so far from the verdict being without evidence, there was 
abundant proof to sustain it. The agreement was fully estab- 
lished, as well as the services rendered, in pursuance of the 
plaintiff ’s undertaking. 

[.1] Was the contract such a one as a Court would not in- 
force? So far from it, we see no objection to the course pur- 
sued by counsel in this case, viz: to appear before the Gov- 
ernor, and convince him, either that the prisoner was the dupe 
of a foul conspiracy; or that, by reason of his mental imbe- 
cility, he was mislead, to commit the act; and that he was in- 
fluenced by no felonious intent. And that, consequently, he 
was a fit subject for the interposition of Executive clemency. 

[2.] Was the charge right, upon the proof? We have only 
the extract, contained in the motion for a new trial. .And 
standing alone, as it does, it occurs to the Court, that the pre- 
siding Judge misapprehended the object for which the testimony 
of the defendant was introduced. 

The defendant, amongst other things, pleaded, that he never 
did employ the plaintiff, professionally, to procure the pardon 
of his son. And the evidence was offered to support this plea. 
To. establish, by the declarations of the, plaintiff, himself, that 
he, the defendant, had made no agreement to pay him; and 
that he, plaintiff, did not charge him anything, or. expect to re- 
cover anything from him. . Instead of that, the Court treats 
it as an attempt to set up a new and subsequent contract, 
founded on-no valid consideration, to annul.a pre-existing debt. 
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Seeing that injustice may have been done the defendant, in 
this respect, we feel constrained to remand the cause for a new 
Judgment reversed. 





No: 32.—Gipr0n: CopenuwAVEN, plaintiff in error, vs. THE 
Sratx, defendant in error. 


[1.] Aconviction upon an indictmentfor burglary, is a good plea, in bar, 
on atrial for robbery, if the eircumstances of the robbery were put in 
proof, in order to make out the case for which the prisoner was tried and 
convicted on the first indictment ; because in such case, the robbery con- 
stituted a part of the same transaction for which the prisoner was first tried. 
But if a new trial be afterwards granted, in the case for burglary, such ac- 
quittal on the charge of robbery cannot operate in bar of another trial on 
an indictment for burglary, as the- circumstances of the burglary were not in- 
volved in the charge of robbery. 


Indietment for burglary, in Monroe Superior Court. Tried 
before Judge Starxe, September Term, 1853. 


At the March Term, 1853, of Monroe Superior Court, bills 
of indictment for burglary and robbery, were found against 
Gideon Copenhaven and others. Copenhaven, who severed, 
was placed.on trial on the bill for burglary, first. He moved 
the Court for a continuance, on the ground of absent witnesses; 
the Court over-ruled. the motion, and he was found guilty by 
the Jury. »From this decision of the Court, a writ of error 
was taken to the Supreme Court, at Decatur, August Term, 
1853.. The Supreme Court reversed the judgment of the 
Court below, and ordered anew trial. 

To the bill for robbery, Copenhaven filed the plea of 
“ autre fois convict ”’, alleging that the two crimes -for which 
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he was indicted, sprung out of the same transaction, and were, 
therefore, one and the same. 

On the trial, the Court over-ruled the plea and he was con- 
victed. To thisdecision of the Court, a writ of error was 
taken to the Supreme Court at Decatur, at August Term, 1853, 
The Supreme Court reversed the judgment of the Court below, 
and sustained the plea of ‘autre fois convict”. 

At the September Term, 1853, Copenhaven was again put 
on trial on the bill for burglary, when his counsel asked leave 
of the Court to withdraw the plea of not guilty, which was 
granted. Whereupon counsel for defendant filed the plea of | 
“autre fois acquit’’, alleging that he had been acquitted on 
the bill for robbery, by the judgment of the Supreme Court, 
&c. To this plea, the Solicitor General demurred. The Court 
sustained the demurrer and dismissed the plea, and: counsel for 
defendant excepted. 


Hammonp and Locurane, for plaintiff in error. 
Sol. Gen: THRASHER, represented by GLENN, for the State. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] At August Term, 1853, of this Court, held at Deca- 
tur, it was decided that the offence of robbery, with which this 
prisoner was charged, and for which he was tried at March 
Term, 1853, of Monroe Superior Court, constituted @ part of 
the same transaction for which the prisoner had-been tried, and 
of which he had been convicted, upon a charge of burglary, 
at the same Court. We held that the proseeuting officer for 
the State, in charging the. felonious intent which, together with 
the breaking and entering the dwelling-house of another, is a 
necessary ingredient in the crime of burglary, had so framed 
his indictment in the case of burglary, as to involve the proof 
of the robbery, in the evidence required to make out the crime 
of burglary. In other words, that he had charged the pris- 
oner with having burglariously broken and entered the dwell- 
VOL. xv. 84 — 
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ing-house of John Jackson, “with intent, then and there, sil- 
ver, coins, &c. of the money of the said John Jackson, in the 
dwelling-house aforesaid, then and there being, then and there 
Feloniously, wrongfully, fraudulently, by open force and vio- 
lence, and burglariously in the night aforesaid, to steal, take, 
and carry away from the person of said John Jackson” .— 
And that the record showed, that to make proof of the feloni- 
ous intent, so charged, evidence had been submitted which 
proved the robbery in question, to have been committed. 

We held, therefore, that upon the trial for this burglary, the 
circumstances of the robbery had been proven against the 
prisoner, as a part of the same transaction; and that. it was 
proper to infer that after they had been so proven, and he had 
been convicted, the Court had taken these circumstances into 

-consideration as characterizing the burglary, and had gradua- 
ted the penalty with reference to this double crime. 

Our decision accordingly was, that the offence of robbery in 
question, might be said to have constituted a part of the same 
transaction with the crime of burglary, of which the prisoner 
had been convicted ; and that having had his punishment fixed 
with reference to it, he might, in some sense, be said to have been 
already in jeopardy on account of the charge of robbery, and 
that in this point of view, his plea of autre fois convict should | 
have been sustained. We were supported in this decision, by 
the plain reason of the case; by elementary principles, and by 
adjudicated cases ; for which, see the case: Roberts and’ Co- 
penhaven vs. The State, (14 Ga. R. 8.) 

We did not suppose, however, that it would have entered 
into any one’s imagination to coneeive, that we had decided, 
that because, as the case was presented, the robbery constitu- 
ted a part of the burglary, necessarily, the burglary also form- 
ed a part of the robbery. This ‘is now, in effect, insisted on 
before us ; and it is argued, that being acquitted ‘of’the rob- 
bery, by effect of the former judgment of this Court, the pris- 

oner has been acquitted of the burglary. ~ 
We suppose this position has had its origin in a misappre- 
hension of the principles upon which the Court put the decis- 
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on, on which I have remarked. From whatsoever source it 
arises, it is wrong, as must be sufficiently obvious, without fur- 
ther comment, from the distinct statement we have made of the 
grounds on which the other judgment was placed. 

Let the judgment be affirmed. 





No. 33.—WiL.1aM J. THomas, plaintiff in error, vs. JNO. A. 
LAVENDER and others, defendants in error. 


{1.] [2.] A first original attachment was directed: “to all and singular the 
Sheriffs and Constables of this State, of said county”: Held, that this mis- 
direction, made both the first and second originals void. 


Attachment and claim, in Houston Superior Court. Tried 
before Judge PowErs, October Term, 1853. 


William J. Thomas sued out an attachment, returnable to 
Crawford Superior Court, against Jno. A. Lavender. The at- 
tachment was directed, “to all and singular, the Sheriffs and 
Constables of this State, of said county”. A second original — 
was issued, under the Statute, for the county of Houston, 
which was directed, “to all and singular, the Sheriffs and Con- 
stables of this State”. This was levied on a negro, and a 
claim interposed by James S. Lavender. On the trial of that 
claim, counsel moved to dismiss the attachment, (having pro- 
cured the original papers from the Clerk of the Superior Court 
of Crawford county,) on the ground that the original attach- 
ment was misdirected and void; and hence, the second original 
for Houston county, must also fail. To this, it was replied, 
that the addition “of said county’’ was surplusage, and amen- 
dable.. The Court sustained the motion to dismiss, and this is 
assigned as error. 
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Defendants in error joined issue, with a protest, that the 
original attachment being returnable to Crawford Superior 
Court, a writ of error could not lie to Houston Superior Court ; 
nor could the Clerk of Houston Superior Court send a tran- 
script of the record. 


ScarsorouGH & Barney, for plaintiff in error. 


Miuter, and S. & R. P. Hatt, for defendants in error. 
By the Court.—Bernnine, J., delivering the opinion. 


In 1836, the Legislature passed an Act, entitled, in-part, 
‘an Act to amend the several Acts regulating attachments in 
this State”’. 

The third section of that Act declares, among other things, 
as follows: ‘all attachments hereafter issued, returnable to 
either the Superior or Inferior Courts of the State, shall be 
directed to all and singular, the Sheriffs and Constables of 
this State”. (Pr. Dig. 41, 42.) 

The second section of the Attachment Act of 1799, had, 
among other things, declared that attachments should be di- 
rected to, and served by, the Sheriff of the county where the » 
property might be found, or his Deputy, or any Constable. 

This is the part of the Act of 1799, which is amended. by 
the part above quoted, of the Act of 1836. -And the effect of 
the amendment is, to substitute this part of the Act of 1836, 
for that part of the Act of 1799—that. is to say, the effect is, 
to strike from the Act of 1799, that part of it; and: in the 
place thus left vacant, to insert this part of the Act of 1836. 

Since the Act of 1836, therefore, the Act of 1799 has been 
to be read, as if, in place of its own provision, it had inserted 
in it, the provision of the Act of 1836. 

A subsequent part of the same second section of the Act of 
1799, is in these words: “and all attachments issued and re- 
turned, in any other manner than is hereinbefore directed, shall 
be, and the same are declared to be null and void”’. 
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In the case before the Court, the attachments-were issued 
in the County of Crawford ; and the direction of the first origi- 
na! was, ‘to all, and singular the Sheriffs and Constables of 
this State, of said county”. The words, “of said county’, 
make this direction different from what the Act of 1799, 
amended, as aforesaid, by the Act of 1836, required it to be. 
And the direction of an attachment, makes a part of what 
constitutes the manner of issuing it. These words, therefore, 
make the manner of issuing the attachment, different from 
that which the Act of 1799, as amended by the Act of 1836, 
required it to be. 

The manner of issuing being different, did that make the 
attachments null and void? ‘The answer depends upon this— 
was the difference a material one ? 

A direction, to all and singular, the Sheriffs and Constables 
of this State, of said county, cannot, possibly, be a direction 
to more than all and singular, the Sheriffs and Constables 
“‘of said county”. This is plain. If the direction were good, 
the warrant could be executed only by the Sheriff and Con- 
stables of a single county. 

But the direction required by the Act of 1799, as amended 
by the Act of 1836, is one, ‘to all and singular, the Sheriffs 
and Constables of this State’. By virtue of such a direction 
as this, the warrant could be executed by the Sheriff and Con- 
stables of every county in the State. 

A difference, such as this, between the direction as it -was, 
and the direction as the Statute required it to be, is manifestly 
a material one. 

[1.] It follows, therefore, that the attachment, by the sen- 
tence of the Act of 1799, as amended by the Act of 1836, 
was null and void. The language of the Act is irresistible— 
“all attachments issued and returned, in any other manner 
than is hereinbefore directed, shall be, and the same are here- 
by declared to be, null and void”. 

The word “hereinbefore”, is obviously applicable to the 
Act as it stands existine—that is, as it stands amended by the 
Act of 1836. : 
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The first original attachment—the attachment for the coun- 
ty of Crawford, then, was null and void. How was it, as to 
‘the second original—the attachment for the county of Hous- 
ton? That was properly directed, and it was returned to the 
County of Houston, as it should have been, supposing its ante- 
‘cedents to have been proper. 

[2.] Still, we think, that as, in cases of this kind, the first 
‘original is manifestly the foundation for the second—if the first 
is void, the second is too. 





‘No. 34.—SnHepHarp Roeers and another, executors, &c. plain- 
tiffs in error, vs. MALinDA A. Hoskins, defendant in error. 


{1.] The Act of 1850, prohibiting attorneys from giving testimony, for or 
against their clients, does not apply to the proof of the service of interroga- 
tories, notices to produce books ‘and papers, and such like matters, which 
could be established by the oath of the party himself. 

‘{2.] Plea of the pendency of a prior suit, for the same cause of action, and be- ' 
tween the same parties, in another Court that has jurisdiction, is good cause 
of abatement. 

{[3.] But where the first action is so defective that no recovery can possibly 
be had, the pendency of a former suit will not abate the action. 

‘[4.] Where the defendant pleads the pendency of another action, plaintiff may 
enter a nil capiat per breve in the first suit, before replying to the plea; and 
this will enable him to reply, safely, nul tiel record. 

{5.] When an instrument is drawn from the custody of the adverse party, un- 
der notice, and from which he derives title to the property in dispute, fur- 
ther proof of its execution is dispensed with. 


Application for dower, in Houston: Superior Court. Decis- 
ion by Judge Powrrs, November Term, 1853. 


The errors assigned in this cause, arose upon a motion for 
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the appointment of commissioners, to assign dower to Malinda 
A. Hoskins. 

Counsel proposed to prove the service of notice of the appli- 
cation for dower, by P. S. Humphries, one of the attorneys for 
the applicant. Objected to, on the ground that he was an in- 
competent witness under the Act excluding the testimony ‘of 
attorneys at law, under certain circumstances. The Court 
over-ruled the objection, and this is the first error assigned. 

Counsel for applicant, then gave in evidence the marriage 
license, and the return thereon, of the marriage of Harrison 
D. Hoskins and Malinda Walker. Also, two deeds conveying 
to Harrison D. Hoskins the premises in which dower was sought. 
These deeds were not recorded. 

Counsel for applicant closed, and Shephard Rogers, the ex- 
ecutor, produced the remitter from the Supreme Court, show- 
ing their decision upon a prior application for dower, by the 
same party. It appeared that since that decision, and in va- 
cation, that application had been voluntarily dismissed. Rog- 
ers then moved the Court to dismiss the application—Ist. On 
account of the pendency of the former application, which was 
not legally dismissed; and 2nd. Because there was no proot 
before the Court, that Hoskins had been dead three months 
before the application. . 

The Court ‘over-ruled the motion on the first ground, and on 
the second, held that there was record evidence, (by the former 
litigation,) before him, that Hoskins had been dead more than 
three months; but at the same time, allowed the applicant to 
introduce farther evidence to that point. All which proceed-— 
ings and decisions, counsel for the executors assign as error. 

Counsel for the executors moved the Court to dismiss the 
application, for the additional reason that the seizin and pos- 
session of the land by Hoskins, during his life, or by his ex- 
ecutors since his death, had not been sufficiently proven. 

The Court over-ruled the motion, (the deeds having been pro- 
duced by the executors, under notice,) and ordered that the 
application be granted, and commissioners be appointed. All 
of which, counsel for executors assign as error. 
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S. Rogers, for plaintiff in error. 


a” 


Warrex & Humpuriss, for defendant in error. 


By the Court.—Lumekin, J. delivering the opinion. 


[1.] Was it error in the Court to permit P. S. Humphries, 
one of the attorneys, to prove service of the notice of the wid- 
ow’s intention to apply for dower in the real estate of her de- 
ceased husband ? 

The objection to the evidence is placed upon the Act of 
1850, which declares, that it shall not be lawful for any attor- 
ney at Law, or in Equity, to give testimony. in any Court, of 
any matter or thing, either for or against his client, the knowl- 
edge of which he may have acquired from his client; or dur- 
ing the existence, and by reason of the relationship of client 
and attorney. (Cobb’s Digest, 280.) 

It is not pretended that the witness, in this case, “ acquir- 
ed’’ the knowledge of the fact about which he was called on to 
testify, from his client. But it is argued, that he did acquire 
it during the existence, and by reason of the relationship. of 
client and attorney. : 

What we have to say in the. first place is, that the Act pur- 
ports, in its title, to regulate the testimony of attorneysat law. 
And we submit that preliminary proof, like this, for the intro- 
duction of books, papers and interrogatories, is not, technically, 
testimony, in contemplation of the Statute. It is such, proof 
as may be made by the party himself, the Sheriff, or any other 
agent, official or unofficial. The Act, when restricted to the 
legitimate purpose for which it was passed, is a good one. It 
aimed a death-blow to a great evil in the. land; and has con- 
signed a few. perjured pettifoggers to the obseurity from which 
they should never have emerged. But, so to interpret it as to 
prevent the service of interrogatories, notices to produce 
books, and papers, and such like preliminary proceedings, from 
being established: by the oath or professional statement of the 
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attorneys employed in the cause, would be productive .of the 
most intolerable inconvenience. 

Can it be supposed that this Statute operates as a repeal of 
somuch of the 4th section of the Act of 1845, organizing this 
Court, as authorizes the notice of the signing of the bill of ex- 
ceptions, to be served by the attorney in the cause? We think 
not. 

[2.] Secondly, it is complained that the Court below erred, 
in not dismissing this application for dower, because there was 
another pending between the same parties, and for the same 
land, at the time this was made. 

* This doctrine is founded, as was saidin Spary’scase, (5 Co. 
R. 61,) upon the maxim—Wemo debet vis vexari si constet cu- 
riae quod sit pro una et eadem causa. That is, that no one 
should be twice harrassed, if it appear to the Court.that. it is 
for one and the same cause. 

Perhaps there is a technical ground upon which the force 
of this objection could be obviated, namely: that not only the 
cause of action, but the parties, should be the same in both 
suits. And the ground upon which the first proceeding was 
set aside was, that but one of the two executors of the deceas- 
ed husband had been made a party. I am aware, however, 
that some of the authorities incline to hold, that ifthe plaintiff 
is the same, and the cause of action is the same, the defendants 
need not be the same in each suit. And the cases of Bedford 
vs. Bishop of Exeter et al. (Hobart R. 170,) and. Ranlinson 
vs. Oriett, (Carth. R. 96,) may be cited on this point. 

But here the right had been tried and adjudged against the 
widow, in the first application, before she gave notice of her in- 
tention torenewit. The facts of this ease are briefly these : 
Malinda H. Hoskins, widow of Harrison D. Hoskins, deceased, 
gave notice previous to April Term, 1853, of the Superior 
Court of Houston county, toone only of the two executors, of 
her intention to apply, at that time, for dower in the real estate 
of her husband. At that term she did apply, and commission- 
ers were appointed to assign her her dower, notwithstanding 
her name nowhere appeared in the notice, and the notice itself 
VoL. XV. 35 
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was served ‘but upon one of the two executors, living in the 
county where the lands lay. The judgment of the Court ap- 
pointing commissioners, was excepted to, and a writ of error 
sued out to reverse the same. After the writ of error, citation 
and notice were filed in the Clerk’s office of the Superior Court, 
and before the transcript of the record was made out, counsel 
for the widow, becoming satisfied that error had been commit- 
ted, entered the case dismissed, in the Olerk’s office, under the 
Act of 1848. (Cobb's Digest, 475.) 

When tlie cause was called, at the ensuing August Term of 
this Court, at Decatur, the defendant in error declined to ap- 
pear, on the ground that the original action had been dismissed 
in the Courtbelow. We entertained jurisdiction, however, and 
reversed the judgment of the Superior Court. And it may be 
well questioned, whether the adverse party can dismiss his case 
in vacation, after a bill of exceptions has been presented and 
certified, and bond and security given, as provided for by the 4th 
section of the Act organizing this Court. Would not. the su- 
persedeas, under such circumstances, stay all further proceed- 
ings as effectually as.an injunction in Equity ? 

We retained the writ for the purpose of awarding costs, 
mainly, if not exclusively, and without scrutinizing, very close- 
ly, if at all, the point above suggested. 

But what is the reason of the rule to which I have adverted, 
and to be found in all the elementary works on pleading—that 
the pending of a prior suit between the same parties, and for 
the same cause of action, is good cause of abatement? It is 
because the second suit is unnecessary, and consequently, op- 
pressive. (1 Sand. Pl. and Ev. 19,) and authorities there 
cited. (Arch. Pl. 320.) 

[3.] But where the first action is so defective, that norecovery 
can possibly be had, and the second is necessary for securing 
the plaintiff’s rights, the reason.of the rule fails, and the pend- 
ancy of a former suit will not abate the second action. 

Now, before the second notice was given, it was settled by 
the judgment of this Court, that ‘the first application was so 
fatally defective, that the demandant could take nothing by it. 
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[4.] But there is another reply which may be made to this 
objection. Where the defendant pleads another action pend- 
ing, plaintiff may enter a nz/ capiat per breve in the first suit, 
before replying to the plea, and this will enable him to reply, 
safely, nul tiel record. 

Here, the remittiter was sent back from this Court, and 
made the judgment of the Superior Court of Houston county, 
at the November Term, 1853, annulling and setting aside the 
first proceedings, as completely as though they had never been. 
When, therefore, at this same term, this objection was made to 
the second application, the widow might very‘properly reply, 
that no record existed, showing the pendency, at that time, of 
any such proceeding. 

[5.] Again, it is assigned as error, that the Judge allowed 
the case to be re-opened for the introduction of further proof, 
as to the death of the husband, after the argument had been 
commenced in the cause. 

This whole proceeding is rather anomalous. It was heard, 
both asto its law and facts, without objection, or rather I 
should say, by consent, by the presiding Judge, without the 
intervention of a Jury. Six months previously, Mr. Rogers and 
his co-executor, Alford, were before the same Court, contest- 
ing, as executors, the widow’s right of dower in and to the land 
of their testator. Still, they insist on proof that he is dead. 
Our brother PowERs seemed to think, that the record before 
him afforded presumptive evidence, at least, of the fact. Still, 
he did permit, and we think properly, the Ordinary to be call- 
ed and examined, who testified, that before the last April. Term 
of the Court, the defendants, as his executors, had produced 
the will of Harrison D. Hoskins, and had the same proven and 
admitted to record, in the usual form, and that letters testa- 
mentary had issued to them accordingly. With this proof, the 
Court was satisfied, at any rate, so far as the executors were 
concerned. And we see no reason to be otherwise. 

But error is assigned to the decision of the Court, in hold- 
ing that the evidence was sufficient, as to the seizin and posses- 
sion of the lands by the husband. 
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The proof upon this point, consisted of two fee simple deeds 

to the premises, drawn from the custody of the executors, un- 
der notice—the one from James Alford, one of the executors, 
to Harrison D. Hoskins, in his life-time, for lot No. 348, con- 
taining 2023 acres, and a part of lot No. 237, containsng 1623 
acres, and the other from John Bryant, to the deceased, for 
38} acres of lot No. 237. 
- As these title papers were drawn out from the possession of 
the executors, under notice, and they derived title under them 
to their testator, it dispensed, of course, with any other or fur- 
ther proof of their execution. And as possession is prima fa- 
cie evidence of title, so title draws, necessarily, in legal con- 
templation, the possession to it; so that it might be properly 
assumed as proven, that the husband died seized and possessed 
of these lands. 

The only other error complained of is, that. it was not 
sufficiently shown that the applicant was the wife of Harrison 
D. Hoskins. 

I freely admit that the proof, upon this head, is not so full 
as itought to have been, and, no doubt, might have been, when it 
is recollected that the parties were married in Houston county, 
lived there, and the husband died and was buried there. 

The applicant tendered in evidence, the license issued on 
the 7th of July, 1843, by the Clerk of the Court of Ordinary, 
and directed to any ordained Minister of the Gospel, Judge of 
the Superior, or Justices of the Inferior Court, or of the Peace, 
authorizing them, or any of them, to join Harrison D. Hos- 
kins, the deceased, and Malinda Walker, in the holy state of 
matrimony. On the back of this document, was the certificate 
of Calvin Leary, a Justice of the Peace, that Harrison D. Hos- 
kins and Malinda Walker, were duly joined by him in matri- 
mony, on the same day that the license issued. 

-The objection is, that the present applicant has a mid- 
dle name, when the lady-in the license had none; ergo, she 
isnot thesame; and that ‘non constat that Malinda Hoskins 
and Malinda Walker, are one and the same person. 

Licensés are usually procured by the bride-groomelect.’ He 
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may not know of the middle name of his intended wife; it 
may have been omitted by the Clerk, in filling up the license, 
or it may have been obtained through a next friend or grooms- 
man, who was more likely to be ignorant, ‘than the husband 
himself, of the middle name. Or, it may have been assumed 
by the wife, since the marriage, as many of these additions 
are. And then, as to the suggestion that Hoskins may have 
had two wives by the name of Malinda, the answer is two-fold. 
In the first place, itis susceptible of easy proof, if such be the 
fact ; and secondly, if he had, and either survived him, she, at 
any rate, is entitled to be endowed of his estates. 

Upon the whole, had any meritorious defence been filed in 
this case, we might have felt it to be our duty to have con- 
sidered, with more indulgence, some, at least, of the errors 
alleged to have been committed. But the case on the record 
being of a different character, we are disposed to look with 
more favor upon the other side, it being the cause of a woman, 
and a widow—a widow woman who, next to the orphan, is 
entitled to the protection of the law. 

Judgment affirmed. 





No. 35.—Tue PLanter’s BANK oF THE STATE of GEoRGIA, 
plaintiff in error, vs, JAMES RicHARDSON, defendant in error. 


[1.] Where issue is joined upon the question, whether certain cotton receipts 
were deposited with a bank, by the drawer of a draft, as collateral security, ‘ 
and to enable the bank to dispose of the cotton, and apply the proceeds to the 
payment of the draft, when due; or whether the receipts weré so deposited, 
as security only, for the acceptance of the draft by the consignees of the 
cotton: ZZeld, that .it was error in the Court so to charge the Jury, as_ to 
lead their minds from the true issue, and to leave them impressed with the 
instruction, not properly qualified, that if the bank did require the cotton 
receipts, it became responsible for the cotton”. . 
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_ Assumpsit, &c. in Bibb Superior Court. Tried before Judge 
Powers, November Term, 1858. 


This was an action by the Planter’s Bank of Georgia, as in- 
dorsees, against James Richardson, the drawer, upon the fol- 
lowing instrument : 


$2.400. Macon, Jan’y 19th, 1852. 
Thirty days after date, please pay to my own order, two 
thousand four hundred dollars, for value received, being an ad- 
‘vance on seventy-one bales of cotton, marked and numbered as 
per margin ; and which is consigned to your care, and the pro- 
ceeds of which are to be specially appropriated to this draft. 
Yours, Resp’t, JAMES RICHARDSON. 
To Mess. Godfrey, Ousley & Co. 
. Savannah, Ga. 
Indorsed, pay to the Planter’s Bank of the State of Georgia, 
or order. JAMES RICHARDSON. 


The defendant pleaded, among other things, that at. the 
time of the discounting of the said draft, it wasagreed, between 
the defendant and the bank, that the defendant should deliver 
to the bank the bills of lading and railroad receipts, for seven- 
ty-one bales of cotton, for the purpose of securing the bank 
upon the said draft ; that the defendant complied with the said 
agreement; that the cotton was amply sufficient to pay the 
draft ; and that through the negligence of ‘the bank, the pro- 
ceeds thereof had been wasted and misapplied. 

Upon the trial, the following was introduced : 

Robert Fleming sworn, says: I was deputy-postmaster in 
Macon, in February, 1852. There wasno failure there, of the 
mails from Savannah, between 21st and 25th of said month. 
We had regular mails, twice a day, from Savannah. Letters 
are sometimes mis-sent and returned. No such failure is re- 
corded, and no letter was mis-sent during that time, that wit- 
ness éver heard of. 

John §. Richardson sworn, says: I called on Chandler 
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Smith, agent of plaintiff, to get a discount on Godfrey, Ousley 
& Co. Savannah, Ga. Smith said the only terms on which the 
money could be loaned, were, that the railroad receipts must 
be handed to him, (Smith,) and must accompany the draft. 
Witness asked Smith his reason. He stated that Godfrey, 
Ousley & Co. were not in the best of credit, and the bank re- 
quired the cotton receipts for its protection. Witness is cer- 
tain that Smith, the plaintiff’s agent, at the time of the loan, 
told witness that the bank required the railroad receipts to ac- 
company the draft; the draft to be a specific draft, and the 
proceeds of the cotton to be applied, specially, to the payment 
of the draft. And at the time, Smith said the bank required 
this for its protection, and would only make the loan on ‘those 
terms, and said these were his instructions. Witness complied 
with Smith’sterms. It was then agreed that defendant should 
have an ordinary draft, as 2 memorandum, in case of death, 
upon which plaintiff’s agent advanced the money with which 
witness bought the cotton—71 bales—marked E J, described 
in the specific draft sued on. Witness then shipped the cotton, 
took the railroad receipts to plaintiff’s agent, (Smith,) deliv- 
ered them to him, took up the said memorandum draft; and 
said Smith gave witness the draft sued on, which witness took 
to defendant, who signed the same, and witness returned it to 
plaintiff’s agent, Smith. 

Witness attended the post-office twice every day, upon the 
arrival of ‘the Savannah mail, from 21st to 25th February, 
1852. Defendant’s letters were put in witness’ box. No 
letter came to him during that time, or before, or afterwards, 
as to the dishonor of the draft sued on. On Wednesday morn- 
ing, 25th February, 1852, I heard that the draft was unpaid, 
and went to Savannah, on that day, on the business, and might 
have saved the cotton had I known all the facts in relation, on 
Monday evening. I went to Smith’s office twice, and also to 
his boarding-house, on Monday, 23d inst. but could not find 
him... The cotton was worth within $4.45, at the time it was 
shipped, of the amount of the draft, and would have about paid 
the draft at the time of its maturity, I suppose. 
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Being cross-examined, he says: I went to Savannah on 25th 
February, 1852, as the agent of my father, and on his business, 
in relation to the draft and cotton. Called on Smith, Wed- 
nesday, 25th February, 1852, and Smith informed me that on 
that morning, he had left a notice for defendant, of the non- 
payment of the draft, and had seen defendant, that day, in re- 
lation to it. 

The defendant here closed, and the plaintiff offered the fol- 
lowing testimony in rebuttal, viz: 

The Almanac for 1852, to show that the 22d of February, 
1852, was Sunday. 

Chandler F. Smith, recalled, says: The cotton was con- 
signed to Godfrey, Ousley & Co., and the Ruil Road Receipts 
sent to the Planters’ Bank, with the draft. The said receipts 
were sent to the bank,-to enable the bank to obtain the ac- 
ceptance of Godfrey, Ousley & Co., and on obtaining that, the 
receipts were turned over to Godfrey, Ousley & Co. Godfrey, 
one of the firm, told witness he would not accept, unless the 
railroad ‘receipts were sent .to their house.. Witness told de- 
fendant his draft was protested, the day he gave him notice.— 
Defendant got angry, and said he sent the cotton forward to 
pay it, and other remarks not recollected, He said, after- 
wards, he understood the cotton was sold; and J ohn 8. Rich- 
ardson told witness, he was going to try to get the cotton back. 

Being cross-examined, witness says: Defendant appeared 
mad about the matter; said the cotton had been sold to Row- 
land & Washburn, and ought to have been applied to the pay- 
ment of the draft. 

Witness told Richardson he must leave the memorandum 
draft, for that Godfrey, Ousley & Co. would not accept, unless 
the receipts were left with them.: He did not tell John 8. 
Richardson that the’ bank was not very certain of Godfrey, 
Ousley & & Co. being good; and he did not tell Richardson that 
they (the Bank) required the receipts to accompany the draft ; 
and -that the identical proceeds of the cotton should be applied 
to the payment of ‘the draft: The contract was for Godfrey, 
Ousley & Co.'s benefit, and not for the bank's, 
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The interrogatories of Allen R. Wright were then read, as 
follows, viz: 

First, he says: He knows the parties. 

Second, he says: He knows the cotton therein described 
marked E J, 71. Said cotton was consigned to Godfrey, Ous- 
ly & Co., Savannah. The receipts therefor, from the Central 
Rail Road Company, were first sent, with the draft, to the 
Planter’s Bank, to be delivered to Godfrey, Ousley & Co., up- 
on their acceptance of the draft. Godfrey, Ousley & Co. had 
control of the cotton. Upon their acceptance, the receipts 
were delivered to them. 

Third, he answers: The plaintiff-had no control over the 
cotton or receipts, except to hold the receipts until the draft 
should be accepted, when they were delivered to Godfrey, Ous- 
ley & Co. 

Fourth, he answers: The acceptors of said draft, did re- 
quire that the railroad receipts should accompany the draft 
before they would accept. ‘The said draft was drawn as a spe- 
cial draft, and the receipts forwarded, for the protection of 
the acceptors, Godfrey, Ousley & Co. 

To the first cross inter. he says: I was not presentin Macon, 
when the loan was made to defendant. | 

Second, he answers: James Richardson was not in Savan- 
nah when this cotton arrived. He had no agency in the de- 
livery or sale of the cotton, or in the application of the pro- 
ceeds of the sale, except as the drawer of the draft. 

The answers of John Ferrell were then read, as follows, viz: 

First: He knows the Planter’s Bank of Geo., but does not 
know James. Richardson. 

Second, he says: I have never seen the cotton therein de- 
scribed.. Railroad receipts for the same, to be delivered to 
Godfréy, Ousley & Co., were received at the bank, and on the 
acceptance of Godfrey, Ousley & Co., were handed to them. 

T hird, he says: They (plaintiff) had no control of the cot- 
ton, and only had the receipts in possession until the draft was 
accepted. 
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Fourth, he says: That the acceptors of the draft ,did re- 
quire the railroad receipts to accompany the draft before they 
would accept. The said draft was drawn a special draft, and 
the receipts forwarded for the protection of the acceptors, God- 
frey, Ousley & Co. 

To the first cross, he answers: He was not present in, Ma- 
eon, when the loan was made. 

Second, he says: I do not know James Richardson. Does 
not know whether he was in Savannah when the cotton arrived 
or not; and does not.know whether he had. any agency.in the 
sale or delivery of the cotton, or in the application of the pro- 
ceeds of the sale. 

Robert F. Ousley, sworn, says: He was one of the late 
firm of Godfrey, Ousley & Co... The cotton mentioned in said 
draft came to their hands, and they sold it to Rowland & 
Washburn. They gave an order to the bank, on Rowland & 
Washburn, for the amount of cotton sold—71 bales. Rowland 
& Washburn had failed before this was done, and witness does 
not know that the order was paid, or that they got the cotton. 
The bank, witness supposes, required the receipts for their 
own as well as Godfrey, Ousley & Co.’s protection. The bank 
told witness, when he went to make arrangements to get. the 
discounts, that the bank would, in this case, require special 
drafts and the railroad receipts, to accompany them, to the 
bank. He supposes this was for the mutual protection of 
bank, and house of witness... Witness.supposes he would have 
accepted Richardson’s draft without the receipts. The accept- 
ors had the sole control of the cotton after the acceptance of 
the draft; and the Bank, after that, had no control ‘of. the 
cotton, having delivered the receipts to witness’ house,. when 
the draft was accepted. 

And plaintiff. closed. 

Counsel for plaintiff requested the Court to charge, “ that 
the draft or written contract could not be altered or varied by 
parol”. The Court refused so to charge, but charged, “that 
the law did not apply to this case; and that it was competent 
for the defendant to prove by parol, that there was an agree- 
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ment with the bank, to take the railroad receipts for the cot- 
ton, for its security,.in addition to the draft; and if it did re- 
quire the receipts, it is responsible for the cotton, to the de- 
fendant; and this fact may be given in evidence, in discharge 
of the responsibility on the draft’’. 

The verdict being for the defendant, a new trial wasmoved : 

1st. On account of the refusal to charge, and charge’ given 
as above. 

2. For error, in charging, “that when the bank took the 
draft of defendant, it obtained the security of the drawer and 
acceptor. But if the bank required the additional security of 
the cotton receipt, it cannot look to the drawer, after suffering 
the cotton to be misapplied, except for the excess of the draft, 
over the actual value of the cotton”. , 

3. The verdict is contrary to law and evidence. 

4, Because the Court erred, in repelling the admission of 
Godfrey, Ousley & Co. to Jno. §. Richardson, “that they had 
sold the cotton”. 

The motion was refused, and error has been assigned upon 
each ground taken. 


Por, Nisset & Por, for plaintiff in error. 
Srusss & H1xt, for defendant in error. 
By the Court.—Starnes, J., delivering the opinion. 


[1.] By the plea of the defendant in the Court below, it was 
‘insisted, that the plaintiff had taken, as collateral ‘security for 
the draft, which had been discounted by its agent, and on 
which this suit was brought, a lot of cotton which had been pur- 
chased by the defendant, in the city of Macon, where this ne- 
gotiation took place, and was tobe shipped to Savannah. That 
by virtue of the agreement'made at the time, the railroad re- 
ceipts for the cotton, were to be delivered to plaintiff, who was 
to take charge of the cotton, so far as to see that its proceeds, 
when it was sold in Savannah, were applied specially to the 
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payment of this draft. That, if the cotton had been sold, the 
proceeds misapplied, and the draft had not been paid, it was 
not the fault of the defendant ;.and he was not now liable for 
the payment of this draft. 

It was urged for the’ plaintiff, that the cotton was not taken 
on the terms, and upon the conditions stated by the defend- 
ant, but that the same was consigned to Godfrey, Ousley & Co., 
of Savannah ; and the receipts taken and held by the plaintiff, 
for the purpose of ensuring the acceptance of the draft, by 
these persons. , 

Such was the issue, to which testimony: was heard, and which 
was determined by the verdict in this case. s 

We deem it unnecessary to decide, whether or not sani proof 
of an agreement, between the defendant and the plamtiff’s 
agent, that the cotton was to be taken. by the _ plaintiff, and 
held as» collateral security, and its sale. looked after, and: its 
proceeds specially applied, by the plaintiff, to this draft, would 
alter and vary the written evidence of the contract; as. it -apr 
pears in the draft itself. _We.are not.entirely agreed on this 
point; and, as there is another ground upon which. it becomes 
necessary to send this case back to the Jury, we prefer to dis- 
pose of the case on that ground only. 

Speaking for myself alone, I feel very well satisfied, that 
such testimony would be utterly inconsistent with the legal ef- 
fect of the contract,.as manifested by this. draft, in the light 
of the law merchant,‘and of customary commerce. .To me, it 
seems plain, that this was a shipment of cotton to the con- 
signees, Godfrey, Ousley & Co., (the draft specifies that it was 
to their care;) who.were to accept the bill, to receive and .dis- 
pose of the cotton, and see that: its proceeds were applied. to 
the payment. of. that;bill; and that the bank took. the cotton- 
receipts, as a guarantee or security for the acceptance. 

It is a common transaction among. merchants and banks.— 
The consignee accepts,.on the strength, and in consideration of 
the shipment. to. him—the.bank discounts, ‘on the strength, and 
in consideration of. the acceptance—taking. charge. of the re- 
ceipts for the goods shipped, meantime, in order. that. it may 
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have protection until it gets the acceptance. It would be a 
very inexpedient and unwise method of doing business, for any 
respectable bank to receive cotton as a security, upon paper 
discounted, so as to make itself responsible, to’ follow up. the 
cotton, attend to its sales, and so go into the cotton market, as a 
part of its banking operations. 

Such, in my opinion, is not the character of the transaction 
we are considering, and so, I think, the draft itself shows. 

As I have said, however, we are not, as a Court, agreed, that 
the parol evidence which was offered to sustain the plea, con- 
tradicts or varies the terms of the draft. We accordingly as- 
sume, that the Jury had the right to consider this testimony, 
and to determine accordingly. 

But we think that this testimony was not fairly submitted to 
the Jury by the Court. It should have been left to that Jury 
to determine, from the evidence, whether or not, according to 
the contract, the bank was responsible, after it had taken the 
receipts, holding the same as collateral security, with the un- 
derstanding that it or its agents, were-to see- to its sales, and 
the application of its proceeds; or whether, simply, it took the 
receipts as security for the acceptance. This was not proper- 
ly done, we think ; because, when requested to charge that the 
draft could not be altered by parolproof, his Honor j instructed 
the Jury that “this law did not apply to this case, and that it 
was competent for defendant to prove that there was an agree+ 
ment with the bank.to take the railroad receipts for the cotton; 
for its security, in addition to the draft”; (if the Court had 
stopped here, admitting, as we do, for this case, that the parol 
proof did not alter or vary the draft, no well-founded complaint 
could be made; but the Court added): “and if it did require 
the receipts, it is responsible for the cotton to the defendant ; 
and this fact may be given in evidence, in discharge of the 
draft’’.... It is plain that such a charge did not draw the atten- 
‘tion of the Jury to the issue, nor leave it to them to decide 
whether or not, in taking these receipts, the bank took the se- 
curity of the cotton, or only security for the acceptance ; but 
asserted, in such terms as seemed to close the avenues to this 
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inquiry, that “‘if the bank did require the receipts, it became 
responsible for the cotton”’. 

Whether the Court below designed to be so understood or 
not, such is the effect of the decision, as it reaches us ; and: we 
reverse the judgment. 








No. 36.—Jno. D. Daczy, plaintiff in error, vs. THE State OF 
GEORGIA. 


{1.] A motion to place on the minutes, a demand for trial of a criminal case, 
which the State had continued, is made. The motion is again and again tem~ 
porarily postponed ; after the last postponement, and before the dismissal of 
the Jury, the Court inquires of the counsel and the parties in Court, whether 
there were any other Jury trials. No response is made. The Juries are 
dismissed, and after that, the defendant insists upon his motion: feéd, 
that he might doso.- | -+ 


Motion, in Bibb Seniiins: Court. Decision ~ Judge Pow- 
ERS, November Term, 1853. 


The case of the State-vs. Jno. D. Dacey being called, de- 
fendant announced himself “ready,” and thesame was contin- 
ued by the State. Defendant then moved to place a demand for 
trial on the minutes. Some discussion arising upon the suffi- 
ciency of the bond, the motion was postponed for the present. 
Afterwards, the motion was ealled up, but defendant not being 
present in Court, it was again laid-over. After the Jury were 
discharged, defendant again insisted on his motion, which was 
refused by the Court, on the ground that the Court more than 
once, before the discharge of the Jury, inquired of: counsel if 
there were any other Jury trials, and defendant did not then 
move in his cause. 

This decision of the Court-is assigned as error. 
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LocHRANE and WHITTLE, for plaintiff in error. 
Sol. Gen. DEGRAFFENREID, for defendant in error. 
By the Court.—Brnnine@, J. delivering the opinion. 


[1.] The eighteenth section of the fourteenth division of 
the Penal Code, is as follows: “Any person against whom a 
true bill of indictment is found for an offence, not affecting his 
or her life, may demand a trial at the term when the indict- 
ment is found, or at the next succeeding term.thereafter, which 
demand shall be placed upon the minutes of the Court, and if 
such person shall not be tried at the term when the demand is 
made, or at the next succeeding term thereafter, provided, that 
at both terms there were Juries empannelled and qualified to 
try such prisoner ;_then he or she shall be absolutely discharged 
and acquitted of the offence charged in the indictment.” 

In this case, the defendant moved to place a demand for trial 
on the minutes of the Court. The motion was entertained by 
the Court, but its decision was temporarily postponed. - After- 
wards, the motion was called up, “ but defendant being then 
out of Court, the same was passed by for the time ”’. 

This stillleft the motion a motion pending for disposition— 
a motion not disposed of for the term. 

Afterwards, the movant insisted upon the motion. This he 
did not do, however, until the Juries:had beendischarged. The 
Court over-ruled the motion, on the ground, that: before the 
“¢ Jurors were dismissed,” it had “called om the counsel and 
parties in Court, more than once, to know if there were any 
other Jury trials,.and if there were none others, the Juries 
would be dismissed”’. 

Now, these calls of the Court, were not the same Dingell as 
would have been a. call of the motion. The case had been 
continued: by the State; how, therefore, could the defendant, 
though himself ready for trial, say. there was a case for trial? 
For aught that appears, it would have been his duty to say, in 
response to these calls, if he had said anything, that, as far as. 
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he knew, there was no case for trial. That, the ‘continuance 
on the part of the State, would have justified him in saying. 
It was not, therefore, incumbent on the defendant to make any 
response te these calls, on the part of the Court. In failing 
to make response, therefore, he did not waive his motion.— 
That, notwithstanding those calls, and the silence of the defend- 
ant under them, was a motion still pending for disposition, at 
that term. That being so, the Court could -do but one of two 
things—allow the motion, or grant the defendant’a trial. The 
Court did neither, but over-ruled the motion, and so prevented 
the defendant’s demand for atrial, from being entered on the 
minutes. 

We think the Court should have permitted the demand to be 
entered on the minutes. | The Statute is very—very broad. 

The demand ought to be considered as having been entered 
of the term at which it:-was made. | 





No. 37.—Mary Morean, executrix, &c. plaintiff in error, v8. 
Wa. G. Moraan, administrator, &c. defendant in error. 


[1.] An appeal does not lie from the verdict of'a Special. Jury, on a new trial. 


Motion, in Monroe Superior Court.. Decision by Judge 
SrarkE,. August Term, 1853. 


Upon a supplemental bill in Equity, in which Wm. G. Mor- 
gan, as administrator, was complainant, and Mary Morgan and 
others were respondents,. a trial was had and verdict rendered 
for. defendants. .To the rulings of the Court upon. this trial, :a 
writ of error was sued out, and a new trial awarded by: the Su- 
preme Court. Upon this trial, a verdict was rendered for. the 
defendants; and from this verdict, complainant appealed. 
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Respondent's. counsel moved to dismiss this appeal, on the 
ground that the cause had already been upon the appeal, and 
there decided. 

The Court over-ruled the motion, and counsel for respondents 
excepted. 


Tripee & Pos, for plaintiff in error. 
“Harman & Gipson, for defendant in error. 
By the Court.—LumPxtn, J., delivering the opinion. 


[1.] The only question in this case is, when a new trial has 
been granted from the first verdict and judgment, in a Com- 
mon Law or Equity cause, does an appeal lie from the verdict 
rendered on the new trial ? 

By the 55th section of the Judiciary Act of 1799, it is pro- 
vided that the Superior Courts shall have power to correct er- 
rors and grant new trials, in any cause depending in any of the 
said Superior Courts, in such manner and under such rules and 
regulations as they may establish, and according to law and 
the usages and customs of Courts. 

By the 58th section of the same Act, it is declared that all 
new trials shall be had by a Special Jury, taken from the 
Grand Jury list of the county, and struck in the presence of 
the Court, in the same manner asin appeal cases. - (Crawford 
$ M. Dig. 307, 308.) 

Ts it not obvious that the new trial is in the nature of an-ap- 
peal, which is, itself, a new trial, and stands in'lieu thereof? 

But if any doubt rested on this point, it will be removed by 
reference to the 57th section of the same Act, standing 
intermediate the two which I have just quoted. It enacts, 
that in any case which has arisen since the signing the present 
Constitution, or which may hereafter arise of a verdict of a 
Special Jury being given, contrary to evidence and the princi- 
ples of justice and equity, it shall and may be lawful for the 
von. xv. 87 
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Judge presiding, to grant a new trial before another one 
Jury, in the manner prescribed by the Act. 

Now, let:it be borne in mind, that under the Statute, every 
verdict; on a new trial, must be by a Special Jury. And yet, 
to enable the party dissatisfied, to get a re-hearing, it can be 
done only on application for another new trial; and inno case, 
whatever, by appeal, whether there had been a -previous ap- 
peal or not. Tomy mind, this view alone is conclusive. And 
such, we learn, upon inquiry, instituted since the opinion was 
delivered in this case, from some of the elder members of the 
bar, and Ex-Judges.of the State, has been the uniform prac- 
tice, under this law. 

‘An appeal proper, lies only from the first verdict. If either 
party is dissatisfied with that, he has his choice of two reme- 
dies: an appeal, on the trial of which, he may have his rights 
properly adjudicated, both as to the law and the facts of his 
case; and if they are not, he may then move for a new trial, 
and if it be improperly refused, prosecute his writ of error to 
this Court: or else he may, in the first instance, waive his 
privilege of appeal, and move for a new trial at once, as was 
done in this case, and if denied, sue out his bill of exceptions. 
But if he elects to take the latter course, he must abide by it ; 
and he is forever estopped from resorting to his right of ap 
peal afterwards. 

Nor can the party complain of any hardship, resulting from 
this construction. If he considers the privilege of appealing 
so inestimable, why not resort to it in the-first instance? If 
the Court perseveres, in what he may adjudge a mal-administra- 
tion of the law, he can ultimately seek redress, bY writ of er- 
ror, on the.appeal: trial. But suppose, as in this case, he 
abandons the right of appealing, and gets the errors which 
were committed on the first trial corrected, and a new trial is 
ordered, what more advantage could he ask? His condition is 
better, than if he had entered an appeal.. His case is tried by 
a Special Jury—as an appeal—and without being liable to 
damages, or being required to give bond and security, for the: 
payment of the eventual cost and condemnation money. 
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The question may well be propounded, then, why allow an 
appeal on a new trial, which, itself, isin the nature of an ap- 
peal, and which, for any practical intent and purpose, is an ap- 
peal? If it can beentered from the first new trial verdict, it 
can from any subsequent one. Suppose ten new trials were 
directed, originating in errors committed on the first, and re- 
peated through every following trial, until finally, a verdict 
was rendered and a judgment awarded, against which the sui- 
tor had no complaint—but he now comes and insists on his 
Statutory right of appeal! Would not the absurdity of such 
pretension, be too palpable to demand serious refutation ? 
Let the judgment be reversed, and the appeal dismissed. 














TRIBUTE OF RESPECT TO JUDGE DOUGHERTY. 


SUPREME COURT OF GEORGIA, 
CassviLLE, April Term, 1854. 


W. H. Hull, Esq., announced to the Court, that since its 
last session for this district, the Hon. CHaRLEs DouGHERTY, @ 
distinguished member of the Bar, had departed this life, and 
moved the appointment of a committee of the Bar to report. 
suitable resolutions for the occasion. 

Whereupon, the Court appointed the following gentlemen: 
that committee: Messrs. Hull, Miller, Akin, Underwood and 
Cobb. 

The committe reported the following preamble and _ resolu- 
tions : 

It having pleased Divine Providence to withdraw from our. 
midst, one of our friends and professional brethren, the Hon. 
CHARLES Dov@HERTY ; and considering that the character of 
the deceased, as a man, and a lawyer, his talentsand learning, 
his high social and professional standing, the large space which 
he filled in our State, and the exalted respect which all enter- 
tained for his abilities and virtues, all require of us a suitable 
expression of the feelings with which his untimely death is re 
garded by us, in common with. the whole community. . There- 
fore, 

Resolved, That the memory of the deceased is dear to us as 
his friends and brethren, and will be cherished by us, as long 
as we are able to appreciate worth in a citizen, courtesy ina 
companion, and ability, faith and honor, in a lawyer. 

Resolved, That we deeply lament his sudden. and untimely 
death ; ‘and. tender to his repaining family, our sincere con- 
dolence. - 

Resolved, That the Clerk of this Court enter these proceed- 
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ings on the minutes, and furnish a copy thereof to the family 
of the deceased, and. to the paperg in Cassyille and Athens, 
for publication. 

Judge LumpKIN responded on behalf of the Court, as fol- 
lows : 

Nothing on earth isdurable. All things are hastening to 
decay. Where is the Eternal City, as Rome was once boast- 
fully, but now mockingly, called? Where isthe Golden Palace 
‘of the Czesars, with its cloud-capped turrets? Where. the 
succession of vast empires, that once filled the earth with their 
glory and their crimes? Swept from. the face of the globe, 
with only here and there a fragment, that has been gathered 
from the universal wreck ! 

And if nations perish with all their splendor, and vanish like 
‘ a dream; if the solid earth, which we tread so, firmly and 
proudly, must.disappear in the mighty roll of ages,. and the 
Heavens themselves, wax old like a garment, and as a vesture 
shall be changed, what is man. that is born of a woman? How 
short is life! How abrupt the termination of his schemes— 
his busy cares—his intrigues—his party and professional strifes 
—his tumultuous passions! ‘Man dies and his expectations 
perish !”’ . 
“ What is this. passing scene? 

A peevish April day— 

A little sun—a little rain, 

And then night sweeps along the plain, 
And all things fade away. ~ 

Man soon discussed, 

Yields up his dust, 

And all his hopes and fears 

Lie with him in the dust”! ° 

A century is wanting to complete his plans, but they are all 
eut off ina moment. The thread is snapped asunder, almost 
before he begins to wind it. One builds, but another inhabits 
the house: One sows, but another reaps. He. heapeth up 
riches, but who ‘shall inherit thém? The laurel fades in the 
act of placing it on his brow; and the applause of the world, 
for which he has sacrificed, perhaps, too much, is soon no more 
to him, than the wind which fans the willow over his grave ! 
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Notwithstanding these stereotyped truths, how we stood 
aghast atthe death of our departed brother! It came upon us 
with all the rapidity of the whirlwind. I shall never forget 
the public grief, or the public consternation, as the tidings flew 
from household to household, until under the feelings of one 
common and overwhelming calamity, the whole city.in which 
he dwelt, became a community of mourners. 

~ The death of the soldier, in the tumult of the conflict, amidst 
the moving scenes of his glory, is an ordinary anticipated 
event. Cita mors aut victoria laeta, is the hero’s motto.— 
The risk of life isa part of the price of hisfame. ©What war- 
rior, whether by sea or land, would not prefer to die in the 
midst of the smoke of the battle, with the clash of arms and 
the roar of cannon, for his requiem? We sympathize with this 
wish expressed by Nelson, and reckon it among the~ instances 
of the gallant old tar’s happy fortune—the opportunity-of dy- 
ing in, as well as gaining the victory of Trafalgar. Of him it 
may be said: cita mors Er victoria laeta. Whohas not regret- 
ted, that Napoleon survived the field of Waterloo ? 

But we think differently of the’sudden exit of civilians. We 
expect to see the souls of such take wing from the domestic 
scene—breathe their laston the family couch—disturbed only, 
by the light steps and scarcely audible sighs of weeping rela- 
tives and friends. Yet, how many lawyers are suddenly, and 
without warning; “stricken. down, like Judge. Doveusrry, in 
the maturity of their intellect—in the vigor of their manhood— 
“ere their eye is dimmed, or their natural force abated.” Like 
Pinckney, and Emmet, and Barbour, and Talfourd, and a host 
of others, they sink asthe clear, full-orbed sun, out of noon- 
day. - , 

That an arm of such intellectual might, should now be mo- 
tionless—that a voice that thundered forth the convictions of 
truth, with such resistless energy, should be hushed forever in 
deep and. unbroken silence—that a hand that was ever stretch- 
ed out in deeds of kindness. and charity, should be paralized and 
stiff—that a heart ever glowing in sympathetic warmth, with 
the wants and woes of his fellow-creatures, should be as cold 
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as the clay which covers it—is to all, a thought of ‘profoundest 
melancholy. The widowed town in which he lived, testified by 
her tears, her sense of loss, for one who was both ‘in body and 
mind, toto vertice supra est, among’ his fellows; and who Was 
annointed a king, by higher than earthly hands. 


T am aware, that eulogies upon the dead have become, in 
public estimation, but equivocal evidence of their virtues and 
talents, and that indiscriminate panegyric, brings neither hon- 
or to its subject, nor benefit to survivors. Still, the occasion 
requires that we should pay a proper tribute of edpedt to one 
who was so long acknowledged as the leader of the Western 
Bar. A true record should be made of his public and private 
virtues, for the benefit of succeeding generations. So that, 
although dead, he may yet spcak to the young, calling lypon 
them, as with the voice of histor y; to emulate whatis great and 
noble. 

In the first place, allow me to say, then, that in his private 
walks, Judge Dot@HERTY was the most unpretending of , men. 
He bore constantly about him, those characteristics of true 
greatness—simplicity and modesty. 

While conscious of his own. capacity, he was. without pride, 
and without ostentation. I have known him. intimately for | 
thirty-seven years, and never was-I able to detect in him, the 
slightest tincture of personal vanity. He had no desire for 
display, and no ambition for admiration. He made no.effort 
at victory, merely, either in conversation, or his forensic ar- 
guments. He employed no striking language or figure. to at- 
tract observation. He dispised paltry affectation of every 
sort, and was never troubled with that besetting infirmity of 
little men, of acting apart, or seeming different from one’s real 

-self. He was natural, straight-forward, manly and independ- 
ent. He generally waited to follow, rather than lead in the 
line of conversation. But travel with him in the stage-coach, 
on the rail-car, or gather in the circle around the fireside 
of the hotel, or the lounging places on the streets, and there 
was none who contributed more largely to the amusement and 
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edification of his companions. He relished humor, and in= 
dulged freely in jests. 

And then, on all those occasions, where the selfishness of 
smaller mer is so frequently and offensively developed and 
displayed, by appropriating the best of everything to them- 
selves, he was always content with such accommodations as-fell 
to his lot; and allowing others to be served first, resigned him- 
self, without complaint, to whatever arrangements were prow 
ed for him. . 

I have said that Judge DouvcHERTY- possessed great sim- 
plicity of manners. Like our own Crawford, who, it is notin- 
vidious to say, was not merely primus inter pares, but, primus 
absque secundo, amongst his cotemporarics, Judge DouGHER- 
ty never talked for display, but for enjoyment. He loved to 
talk with the mechanic—the miller—the tradesman—the team- 
ster, about those matters that appertained-to their respective 
employments; and how perfectly at home he seemed to be,-in 
conversing with each, of their pastimes and avocations. Com- 
ing directly from the people, he was pre-eminently, and unaf- 
fectedly, one of them. He met death in the field of a neigh- 
boring farmer, after having been earnestly, and sucécessfully, 
engaged in the sports. of the day, with his country friends.— 
In most men, in his-social position, these would have been: es 
teemed, perhaps, the tricks of the demagogue ; with - him; all 
saw and felt, it was but acting out. his own genial nature: ©” 

Judge DouGHERTY never assumed the-airs and reserve of 
of Sir Oracle, but was natural and unostentatious; in all he 
did and said. Like most of nature’s true noblemen, he never 
cloaked himself with artificial dignity. Tofictitious greatness, 
distance is necessary to’ lend enchantment to the scene. The 
field where the thistle and the briar luxuriate, may delight:the 
eye of the far-off spectator, with the loveliness of ‘its-verdure; 
and the lake whose’putrid exhalations poison the surrounding 
atmosphere, may charm: ‘the beholder, when viewed: from»: the 
surrounding mountains. -And-as with the natural,:so itis with 
the moral landscape. Place the object-of; presen: — 
VoL. XV. 38: wing 
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remote, and every harsh feature of character is refined—every in- 
tellectualinfirmity concealed. But bring the individual so near 
as to preclude the exercise of fancy, and ‘how few can abide 
the test of familiar and close inspection. 

The very reverse of this, was true of our deceased friend. 
Those who saw him daily and knew him best, could alone ap- 
preciate him properly. He appeared greater to his every-day 
familiar acquaintances, than to the public, when decked in the 
robes of office. 

If I were asked to say, in what he excelled, I should answer 
promptly, in the soundness of his judgment, and his strong 
common sense; @-kind of sense which, although dubbed com- 
mon, is, nevertheless, exceedingly rare; and, without which, 
all other is comparatively valueless. 

“The gift of Heaven— 
And though no science, fairly worth the seven”. 

His genius was not the over-development of any particular 
faculty, hut a thorough balance of all the mental powers. His 
passions.and intellect—his animal and moral nature—were ad- 
mirably adjusted, soas to blend together and constitute a com- 
plete whole. 

His manner ati#he bar, and in the Senate chamber, was 
always calm, earnest and forcible ; distinguished by masculine. 
sense, animated reasoning and powerful illustration; occasion- 
ally, by the most impassioned appeals to the heart and the feel- 
ings. His ardor, however, was rather the earnest vehemence 
of logical deduction, than the mere glow of the imagination. 
He possessed,, with but few of the external graces. of. oratory, 
and but. little copiousness or polish of language, the power, in 
an uncommon degree, of commanding attention and enforcing 
conviction., With but little wish to gratify the fancy, he was 
content to subdue the understanding, and lead:it ‘atti at his 
will. 

Like most men. of intellectual energy, he seized npon the 
strong points:of his subject, and pressed them with great vigor, 
Despising the glittering panoply of the knight, in the tourna- 
ment, like Hercules, with his elub, he entered the’ arena, armed 
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with a single weapon; and his adversary was lucky, if he 
did not soon reel under his ponderous. blows. 

Judge DovGHERTY’s mind was eminently practical, and he 
weighed and considered evey subject thoroughly ; and it is due 
to truth, and no disparagement to his memory to say, that he 
was more wise than learned—that he was a thinking, rather 
than a reading man—that his mind, which was always actively 
employed, was directed more to the actual occurrences of life, 
than the speculations of the closet-—that he was formed, both 
by naturejand by habit, more for the discharge of active duty, 
than the contemplation of abstract science ; that while others 
have excelled him in mere book-knowledge, few have exhibited 
more ability for the discharge of every duty, however various 
and dissimilar, whether at the bar or the bench, arouud the 
council board. or in the halls of legislation. As it respects 
the internal resources and the industrial pursuits of this country, 
Judge DoveweRty’s information was minute and thorough.— 
And of all the men I have known, I would have selected him 
as best qualified to fill, worthily, the office of Secretary of the 
Interior of the United States. As chief of that department, 
he would have acquired a reputation equalled only by that of 
Judge McLean, as Postmaster General. 

But were I to dwell’on the peculiar merits of the deceased, 
in every relation in which he stood to society, this sketch would 
be extended ‘to an unpardonable'length. I cannot forbear to 
add, however, that perhaps tono one man, is the State of 
Georgia more indebted, for the present prosperous condition of 
her University, as well as her splendid system ‘of internal im- 
provements, which have made her the queen of the South, than 
to Judge Dovenerry. : 

The moral’ qualities of the deceased, were of the highest 
order. He never'polluted his lips with intoxicating drinks, nor de- 
secrated them by profaning the name of his Maker. He believed 
in a Supreme being ; he reverenced the Scriptures of Truth; he 
bowed hisknee daily to the Ruler ofthe universe. His last letter 
to his only child, was to impress upon her, in strong and beautiful 
language, the necessity of personal religion, as the only source 
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and foundation for true and solid happiness, either in this life, 
or that which is to come. 

With the beauties of the doméstic life of this amiable man, 
I will not intermeddle. To his relatives, he was‘a father and 
counsellor. He was nut only kind and considerate to his ser- 
vants, but to his horse and dog, and the dumb brutes, that were 
dependent upon him. To his only surviving child, he wasa 
delightful pattern of exuberant love. To the debilitated frame 
of the wife of his youth, the sad and sudden visitation was too 
severe, and she was soon re-united to her husband, to whom 
she was fondly, devotedly attached, in’ that world where the 
pain of parting is felt and feared no more. 

His native State, which he so much loved, to attest her sense 
of his worth, and of our common loss, has perpetuated ‘his 
name in the baptism of one of her wealthiest. and most intelli- 
gent counties. In the lapse of time, all material monuments 
will moulder, but whilst the -knowledge of the English alpha- 
bet endures, the name of DoucueErty will forever abide as‘a 
house-hold word among us, interwoven indissolubly, as it will 
be, with the Legislative and Judicial records of our common- 
wealth. The column of his fame is now complete. 

Thus I have endeavored to point out, briefly, but as definite- 
ly as I could, the peculiar excellencies of Judge DovgHERTY’s © 
eharacter, avoiding, as far as possible, all vague and indiscrim- 
inate praise. My desire has been to present a faithful por- 
trait, and not a Chinese painting, which, however highly varn- 
ished and minutely finished, would be, after all, but'a fancy 
sketch, and not a true likeness of our departed brother. It 
is this which we desire to preserve. gn 

Let your resolutions then, gentlemen, be entered on the 
minutes of the Court, as a lasting testimony of our respect and 
affectionate remembrance, of our deceased friend and com- 


panion. 








